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Executive Summary: 

• The Israeli-Palestinian arena is in deep 
disarray with little progress expected in the 
short term, and deep pessimism regarding 
the future. Israelis are plagued by political 
paralysis, Palestinians suffer from institutional 
weakness and neither side believes it has a 
partner for peace. Continuing regional chaos 
suggests the international community will 
remain focused elsewhere. With the EU beset 
by domestic challenges, and with a new 
US administration still finding its feet, no 
significant external intervention is anticipated 
in the short term.

• The failure of US Secretary of State John 
Kerry’s mediation effort between Israelis and 
Palestinians in 2013-2014 – following previous 
unsuccessful attempts to broker a negotiated, 
bilateral final-status agreement – has further 
eroded the traditional paradigm of bilateral 
negotiations aimed at achieving a final-status 
agreement. Yet the structural challenges and 
wide gaps in negotiations along with regional 
instability, international ambivalence and 
the absence of final-status talks provide an 
opportunity, and an incentive, to re-evaluate 
the traditional model for Israeli-Palestinian 
peacemaking. This paper, which is based on 
a series of confidential, track-two dialogues 
between current and former Israeli and 
Palestinian officials and academics and which 
took place under the auspices of BICOM and 
Chatham House, attempts to do just that. 

• The dialogue analysed and critiqued four models 
for Israeli-Palestinian peacemaking: bilateral 
negotiations focused on agreed parameters; a 
regional framework; constructive unilateralism; 
and Israeli-Palestinian confederation.

• In discussing these models, the participants 
agreed that any successful process will also 
require strong third-party involvement as well 
as the creation of grassroots social movements 
that favour peace and mutual recognition. 

• Such third-party involvement should attend 
to the realities on the ground today rather 
than remaining trapped in a 1990s mind-
set, which seeks one more effort to solve the 
conflict. Independent of any potential Western 
involvement – which may be limited – the role 
of regional actors matters hugely. While the 
Palestinians need regional diplomatic cover to 
make the two-state deal, Israelis need regional 

involvement in resolving the core issues as 
well as regional buy-in and cooperation to 
take the tremendous security risks involved in 
territorial compromise. 

• Moreover, civil society has a key role in creating 
an environment in which the leaderships 
can speak the language of peace and make 
possible the compromises required by any 
final-status deal. Unfortunately both sides in 
our dialogue expressed alarm at the current 
state of public opinion in their respective 
societies.

• While there was little appetite for returning 
to the classic bilateral negotiation model 
without prior agreement on parameters, 
extensive analysis and critiques of each 
model did generate an interest in continuing 
to explore the potential of a “hybrid” model, 
creatively drawing upon components from 
each of the four different models discussed. 
Such a hybrid model would involve a regional 
framework for a peace process composed of a 
strategically creative deployment of genuinely 
constructive, and sometimes coordinated, 
unilateralism, and bilateral negotiations that 
move from framework agreements through 
incremental implementation to final-status 
talks. The advantage of such a model lies in its 
combination of designing a political horizon 
or endpoint while harnessing the flexibility 
of constructive unilateralism, which might 
begin on a small-scale. Moving away from 
sequential to parallel incentives, as the Arab 
League has recently done in the Arab Peace 
Initiative (API), and shedding the mantra of 
“nothing is agreed until everything is agreed,” 
would also introduce more flexibility into the 
process. Finally, seemingly radical proposals 
found within the confederative model – such 
as allowing some Israeli settlers to remain in 
a Palestinian state with a similar number of 
Palestinian refugees residing in Israel – may 
also form part of this model, helping to resolve 
some hitherto intractable core issues. 

Introduction

US Secretary of State John Kerry’s mediation 
effort between Israelis and Palestinians in 2013-
2014 was the third major attempt to broker a 
negotiated, bilateral final-status agreement that 
ended in failure, after the Camp David II talks in 
2000-2001 and the Olmert-Abbas “Annapolis” 
talks of 2007-2008.
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The process is currently at an impasse and the 
situation on the ground is deteriorating. Fatigue 
has set-in amongst international observers and 
other developments in the Middle East have taken 
priority. Yet, challenges remain and the conflict 
will continue to have a substantial impact on the 
region so long as it remains unresolved.

While the current diplomatic vacuum has led 
some policy makers to despair of the two-state 
solution, it has also generated a number of creative 
proposals – whether unilateral, regional, interim, 
confederal, or bottom-up approaches – for how to 
change the status quo in the Israeli-Palestinian 
arena and move towards a two-state reality 
in the absence of bilateral Israeli-Palestinian 
negotiations. 

A gap has been opening up between the 
dominant assumptions of the peace process 
amongst many international actors and the 
sharply changing political realities on the ground, 
not to mention the much more chastened and 
sceptical attitudes that prevail among ordinary 
Israelis and Palestinians. Bringing the parties 
together for another intensive effort at reaching 
a deal will not succeed.  New thinking is needed.

This paper is based on a series of confidential, 
track-two dialogues between current and former 
Israeli and Palestinian officials and academics 
designed to explore new thinking and provide a 
detailed critique of different ideas. The meetings 
took place in the latter part of 2016 under the 
auspices of BICOM and Chatham House. As 
one participant put it, we are here to “come up 
with seeds of ideas that can be developed in the 
future”. “We want candid discussion, and no 
clichés” said another. 

Section one describes the current parlous state 
of the peace process and maps out its regional 
and international context as well as the structural 
challenges facing the two sides. Section two 
presents details of four separate strategies 
discussed and critiqued by the participants in 
order to examine their effectiveness in advancing 
the two-state solution. Section three identifies 
additional dimensions – such as civil society, 
and third-party actors – that need to be addressed 
regardless of which strategy, or combination of 
strategies, is preferred. Section four tentatively 
draws together the threads of the discussion to 
suggest the outlines of a new “hybrid” approach to 
peace making between Israelis and Palestinians.

Section 1: The current state of the peace 
process

The Israeli-Palestinian arena is in deep disarray 
with little progress expected in the short term, 
and deep pessimism regarding the future. “We 
are at a very low point, as low as I can remember, 
politically, if not in terms of violence” said one 
participant.

Israeli political paralysis; Palestinian 
institutional weakness: While publically backing 
the principle of two states for two peoples, Israel’s 
ruling right-wing coalition has almost no room to 
manoeuvre regarding gestures to the Palestinian 
Authority (PA) and many of its members flatly 
oppose Palestinian statehood. The Palestinians 
are fragmented and beset by geographical 
and political divisions. No presidential or 
parliamentary elections have been held since 
2006 with recent plans to hold local elections 
shelved and polls suggesting that neither party 
enjoys strong popular support. PA President 
and Palestine Liberation Organisation (PLO) 
Chairman Mahmoud Abbas (Abu Mazen) is 81 
years old but is yet to present plans for a smooth 
succession when he exits the political stage. 

Neither side believes it has a partner: Palestinians 
point to the consistent expansion of settlements as 
undermining their trust in the Oslo Process and 
perceive Israel’s security demands for a two-state 
deal to be incompatible with Palestinian sovereignty 
and merely an excuse to maintain the occupation, 
which they see as the core of the conflict. They 
believe that their significant compromises over 
the years – relinquishing 78 per cent of Mandatory 
Palestine in 1988 and recognising Israel in 1993 – 
went unrewarded by Israel. Moreover they argue 
that while Abbas has publically rejected violence, 
stated he had no intention to return to his birthplace 
in Safed, and showed flexibility on territorial swaps 
(something neither Egypt nor Syria offered), Israel 
has failed to fulfil its obligations under Oslo and 
to negotiate seriously towards a two-state solution 
along the 1967 borders. Palestinians also point out 
that Israel has failed to respond positively to the 
API, which offers the country normalised relations 
with the Arab world following the establishment of 
a Palestinian state and a resolution to the conflict. 
Many Palestinians feel invisible to Israeli society 
and are deeply frustrated by the seeming failure of 
the US and international community to pressure 
Israel to fulfil its commitments. “You Israelis are 
in denial about our condition, and that’s why we 
can’t move forward to an agreement. You just don’t 
see us,” said one participant. 
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Israelis point to the Palestinians’ failure to 
seriously respond to what they see as far-reaching 
proposals made at the Camp David II talks (2000), 
the Clinton Parameters (2000), at the Annapolis 
talks (2008) and in President Barak Obama’s 
framework document (2014) as proof that the 
Palestinians are either unwilling or unable to end 
the conflict, and perceive their failure to recognise 
Israel as the nation state of the Jewish people 
as rejecting the Jewish people’s right to self-
determination in any part of Eretz Yisrael / Historic 
Palestine. Palestinian terrorism in the 1990s and 
during the Second Intifada (2000 – 2004) moved 
many Israelis politically to the Right, while wars 
with Hezbollah (2006) and Hamas (2008-9, 2012 
and 2014), following unilateral Israeli withdrawals 
from Lebanon (2000) and Gaza (2005), created 
the perception that “land for rockets” was a 
more accurate description of the result of the 
withdrawals than “land for peace”. With Hamas 
rule cemented in Gaza and low-level Palestinian 
violence continuing uninterrupted since October 
2015, even those Israelis on the centre-Left who 
recommend practical steps to move the two-state 
solution forward have little faith that a Palestinian 
partner exists. 

Wide gaps on final-status issues: Despite the 
adage that “everyone knows what the final deal 
looks like,” the two sides have never fully agreed 
on any of the core issues, with one Israeli official 
involved in negotiations remarking that although 
negotiations have narrowed many of the gaps 
between the two sides, unfortunately “the last 
inch is a mile deep”.

Even when leaked reports claimed that the 
Israeli government agreed to the Palestinian 
demand of using the Green Line as a baseline 
for negotiations – plus/minus territorial swaps in 
which Israel would annex West Bank areas where 
most settlements are situated and compensate the 
Palestinians with territory within sovereign Israel 
– the two sides still failed to agree the volume or 
nature of potential swaps. Israeli officials have 
remarked that while the Palestinians agreed to a 4 
per cent swap prior to the Camp David II summit 
in 2000, their position has since regressed to 
agreeing only 1.9-2.3 per cent. This is some 
distance from then Prime Minister Ehud Olmert’s 
offer in 2008, which included an Israeli annexation 
of 6.3 per cent of the West Bank in return for a 5.8 
per cent swap and a land corridor between the 
West Bank and Gaza. 

On security issues, the two sides agree that 
a future Palestinian state will be demilitarised 

although they have failed to define what 
demilitarisation means in practice. Negotiators 
continue to be far apart on other issues, such as 
Israeli control over Palestinian airspace and an 
IDF military presence in the Jordan Valley. On 
refugees, the Kerry talks saw both sides focus 
on practical solutions rather than historical-
narrative issues, which brought them close to 
a solution, but the issue remains unresolved 
and highly sensitive. Likewise, Israelis and 
Palestinians continue to disagree on the future 
status of Jerusalem and the Old City, as well 
as the Israeli demand for recognition of Israel 
as the nation state of the Jewish people and the 
practical meaning of terms such as “finality of 
claims” and “end of conflict”.

Current stability, but for how long? Despite 
the often fierce rhetoric against one another in 
the media and international fora, and the low-
level violence since October 2015, the Israeli and 
Palestinian leaderships do share certain common 
interests and have succeeded in maintaining 
relative stability on the ground. These interests 
include preserving security coordination, 
advancing economic projects in the West Bank, 
maintaining the existence of the PA and preventing 
the empowerment of Hamas. Yet the continued 
absence of political support for pursuing new 
negotiations, and deep disagreement over a final-
status vision, ultimately make these interests 
harder to maintain in the long term.

Regional chaos and international community 
focused elsewhere: While international initiatives 
to resume negotiations have recently been raised – 
primarily by the French and Russians – they have 
generally lacked any strategic thinking, seeking 
only to “get the sides back to the table”. At the same 
time, the Middle East remains beset by fractured, 
dysfunctional states experiencing an erosion of 
control over their borders and an increase in ethnic 
and religious tension, as well as the empowerment 
of Iran and semi-state actors. Confronted with the 
costly legacies of military interventions in Iraq and 
Afghanistan, as well as the challenges of the on-
going civil war in Syria, the threat from ISIS, the 
resultant refugee crises, a resurgent Russia, and 
political and economic instability in Europe, many 
Western policymakers have turned their attention 
away from the Israeli-Palestinian conflict. With 
EU beset by domestic challenges and a new US 
administration still finding its feet, no significant 
external intervention is anticipated in the short 
term. Some international stakeholders may even 
re-evaluate the levels of foreign aid they provide to 
the PA. 
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Section 2: The erosion of the traditional 
paradigm and the emergence of new thinking

As we noted, the collapse of the talks organised 
by US Secretary of State Kerry in 2013-14 
represented the third failure of the sides to reach 
a negotiated two-state solution since 2000. This 
failure, coupled with continuing wide gaps on core 
issues such as borders, Jerusalem and refugees, 
have further eroded the belief in the bilateral 
negotiation model. While the international 
community continues to recommend a return 
to negotiations, and each side pays lip service 
to it, Palestinians are increasingly pursuing a 
more “internationalised path” via the UN and 
international organisations, while many Israelis 
are debating the efficacy of regional and unilateral 
options. 

The structural challenges facing each side, 
along with regional chaos, international 
ambivalence and the absence of final-status 
talks provide an opportunity, and an incentive, 
to re-evaluate the traditional model for Israeli-
Palestinian peacemaking, and to explore 
alternative approaches and ways they might be 
combined into a hybrid strategy. The traditional 
model, which has evolved in the years since the 
Oslo Accords in 1993, has with some variations 
primarily been comprised of the following 
components: Negotiations were bilateral and 
mediated by the US with the goal of reaching a 
permanent-status agreement based on separation 
between Israel and the Palestinians. Such an 
agreement would be achieved through a package 
approach to all the core issues, in which nothing 
is agreed until everything is agreed, and would 
be entered into without any prior agreement on 
parameters. Those European and Arab states 
offering incentives for achieving peace (either 
via a Special Privileged Partnership or the API of 
2002) planned to do so sequentially, only after an 
agreement was reached. 

Model 1: Bilateral negotiations focused on agreed 
parameters

Bilateral negotiations on final status have 
seemingly been tried ad nauseam with little 
success. But surveying the different compositions 
of these negotiations over the last 20 years raises 
the possibility that altering certain aspects of the 
traditional model can create a better atmosphere 
for progress.

The Oslo Accords began as a secret, strictly 
bilateral back-channel negotiation in which the 

Americans (and many in the Israeli government) 
were only told about the breakthrough after it had 
occurred. Negotiations during the interim period 
of Oslo – which included the Hebron Agreement 
(1997), Wye River Memorandum (1998), Sharm el-
Sheikh Memorandum (1999) and Camp David II 
summit (2000) – all took place under strong US 
mediation. The Annapolis Process (2007-2008) 
included US mediation through then Secretary 
of State Condoleezza Rice, but also encompassed 
a dual negotiation track between then Foreign 
Minister Tzipi Livni and senior PLO official 
Ahmed Qurei (Abu Ala) on the one hand, and the 
two leaders Olmert and Abbas on the other, as 
well as hundreds of experts in different working 
groups. The Obama administration’s negotiation 
strategy began in 2009 with a failed attempt via 
Senator George Mitchell for the two sides to agree 
on parameters, while Kerry’s subsequent nine 
month timetable (2013-14) for this goal similarly 
proved to not be long enough and was ultimately 
dropped. 

Later negotiations, also focusing on developing 
a set of parameters, took place via discussions 
with the US rather than directly between the 
two sides, which constituted a regression. At the 
same time, back-channel discussions in London 
prior to the Kerry talks made substantial progress 
on parameters (and were, unfortunately, brought 
to a halt by those talks). With these historical 
experiences in mind, what might an effective 
bilateral negotiation model look like?

Structure: Direct negotiations via a back channel: 
It seems the best model for bilateral negotiations 
involves Israeli and Palestinian teams discussing 
the issues directly rather than using the US as 
a go-between. Moreover, as significant progress 
was made in both the back-channel negotiations 
prior to the Oslo Accords and reportedly during 
the negotiations in London before the Kerry talks, 
it seems wise to re-incorporate such a channel – 
staffed with empowered negotiators acceptable to 
both leaders – into any future negotiations so as 
to allow the sides to float creative ideas away from 
the spotlight of media and public opinion.

Content: Agree parameters and terms of 
reference: Given the current situation in which 
neither leadership seems to be inclined to incur 
the political risk required to reach a final-status 
agreement, as well as the likely high cost of 
an additional failure, any further negotiations 
should initially focus on discussing parameters 
and terms of reference rather than jumping into 
the specifics of the core issues. This would help 
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create a political horizon, as a general vision of 
what a post-agreement reality might look like.

Implementation: Move away from “nothing 
is agreed until everything is agreed” package 
approach: The so-called package approach – 
under which nothing is agreed until everything 
is agreed – has an advantage in that it allows 
the sides to trade between core issues rather 
than only within them (so Israeli concessions 
on territory can be “traded” for Palestinian 
concessions on security). It also prevents one 
side from “pocketing” compromises made by the 
other without having to respond, as unless all 
issues are resolved (“everything being agreed”) 
each side’s concessions on a specific issue such 
as Jerusalem or refugees will be automatically 

deemed null and void and taken off the table 
(“nothing is agreed”). However, the net-result of 
this package approach has been the continuation 
of the problematic status quo. In light of this, the 
sides should consider adopting an alternative 
strategy in which they first agree parameters and 
then work towards implementing those areas on 
which they find agreement. Such an approach 
would also allow the sides to move forward 
without resolving the difficult issue of Hamas 
control over Gaza.

Such parameters could involve the following 
components:

• Mutual recognition: Two nation states for two 
peoples.
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• A Palestinian state whose borders are based 
on the former Armistice “Green Line” plus 
territorial swaps that would allow Israel to 
maintain some large settlement blocs.

• A physical connection between Gaza and the 
West Bank under Israeli sovereignty – either 
as a bridge, a sunken road or a tunnel. 

• A demilitarised Palestinian state, with Israeli 
control over airspace and a special security 
regime in the Jordan Valley on both sides of the 
border, which would provide the Palestinians 
sovereignty but allow international elements 
and effective Israeli forces to be stationed 
along the border for an agreed period of time. 

• Jerusalem as the capital of both Israel and 
Palestine with a political – yet “breathing” – 
border through which people can move easily. 

• Sovereignty over the Holy Sites should either 
be held by both sides or neither side.

• Instead of focusing on the historical debate 
over Palestinian refugees, advance a practical 
solution – similar to the Clinton Parameters 
– which offers refugees either relocation in a 
Palestinian state, citizenship in their current 
“host country,” or rehabilitation in a third 
country. Small numbers would be allowed 
to move to Israel on an individual basis, but 
that would be subject to an Israeli sovereign 
decision. 

• The agreement would constitute an “End of 
conflict” and “Finality of all Claims”.

The challenge facing this adapted bilateral 
model is whether it offers anything significantly 
different to past failed negotiation attempts that 
would enable success. In light of the continued 
wide gaps between the parties, it remains 
questionable to what extent this model will be 
able to facilitate a breakthrough.

Model 2: Regional framework

Fears from the rise of ISIS, Iran’s attempt for 
regional hegemony, and the perceived American 
regional retrenchment have created converging 
interests between Israel and a number of pragmatic 
Sunni states, such as Egypt, Jordan, Saudi Arabia, 
UAE, Kuwait and Morocco. This convergence may 
present an opportunity to design a new regional 
security and economic model that could help to break 
the deadlock on the Israeli-Palestinian conflict.

Co-opting these Arab Sunni states into 
negotiations, and encouraging them to incentivise 
Israeli concessions by matching them with gestures 
such as normalisation, security coordination and 
economic cooperation, could change public opinion 
on both sides and protect the agreement from local 
and regional spoilers. The model has additional 
advantages. Arab states’ involvement on the issue 
of Jerusalem could help facilitate an agreement 
(at the Camp David II summit, Palestinian leader 
Yasser Arafat rejected the American proposal, 
telling President Bill Clinton that he first needed 
to speak to the entire Islamic world), while the 
design of a regional security model that includes 
Israel may help the sides compromise on that 
issue as well. Certainly, Egypt and Jordan could 
play an important role in security arrangements 
regarding Gaza and the West Bank respectively. 
Furthermore, bringing regional states into the 
picture might also help smooth the Fatah-Hamas 
division and the expected succession crisis within 
the PA after Abbas departs, although Palestinians 
are very sensitive to Arab interference in their 
domestic concerns. 

What would be the main strategic components 
of such a model? It would be driven by regional 
powers without external international mediation 
(regionalism); include a phased implementation 
process (gradualism); and the front-loading of 
those API benefits linked to progress with the 
PA (parallelism) so Israel benefits from them 
during the process rather than solely once it has 
ended. It would include an Israeli-Palestinian 
track, which would negotiate core issues, and 
an Israeli-regional track, which would discuss a 
regional alliance. Implementation of progress on 
both tracks would be gradual.

“If you [Israel] are willing to embrace the API, we 
[the Arab states] will jump in and help in Israeli-
Palestinian negotiations” was one participant’s 
description of an emerging attitude among some 
Arab leaders.

How might the regional framework process work?
 

Quiet, back-channel talks would lead to agreed 
terms of reference covering bilateral elements 
between Israel and the Palestinians as well as 
key principles of security benefits and economic 
development agreements between Israel and the 
Arab states. The process would also include a 
nuanced Israeli embrace of the API as reaffirmed 
and modified by the Arab League in April 2013 
on the basis of the 1967 lines with minimal and 
agreed upon land swaps. The current Israeli 

6



government has described the API as including 
positive elements that can help revive constructive 
negotiations with the Palestinians but has stopped 
short of formally accepting it, viewing specific 
components of it – such as its reference to the Golan 
Heights and UN General Assembly Resolution 
194 relating to refugees – as worrisome. However, 
some form of official embracement of the API, 

even as a platform to be further negotiated, would 
constitute a psychological game changer as it 
would represent the first time that Israel would 
publically be on the same side of a document that 
has been endorsed by the entire Arab League. 
Other components of this initial stage include a 
full or partial Israeli settlement freeze as well as 
an end to Palestinian incitement. Israel could also 
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consider supplementing these understandings 
with its own Israeli Peace Initiative.

This would be followed by a number of parallel 
tracks. An Israeli-Palestinian negotiation track 
would initially emphasise border and security 
issues and eventually address Jerusalem, 
refugees and other core issues. An Israeli-
regional negotiation track with key Arab states 
would be dedicated to the implementation of the 
API and tightly (and mutually) linked to progress 
made in the Israeli-Palestinian bilateral track. 
An implementation track would be focused on 
changing reality on the ground by implementing 
those issues agreed upon in the other tracks, 
thus gradually building trust amongst both 
Palestinians and Israelis. Alongside progress on 
the Israeli-Palestinian track, the Israeli-regional 
track may agree on a series of coordinated mini-
steps which could include a Gaza stabilisation 
package and/or development programme, an 
Israeli-Arab-international economic improvement 
programme in the West Bank, an attempt to 
facilitate a safe path to Palestinian leadership 
succession, and small steps towards Arab-Israeli 
normalised relations such as the opening of 
commercial offices.

The third stage would bring the sides towards 
an “incubated” final-status deal which would 
include Israel recognising official Palestinian 
statehood at the UN, transferring additional 
territory in Area C to the PA, state-building 
projects in the West Bank and Gaza under Gulf 
Cooperation Council (or Egyptian) responsibility. 
These policies would be regarded as a sufficient 
trigger to design and implement regional security 
mechanisms.

The fourth and final stage would constitute 
a permanent-status deal composed of some 
traditional bilateral ideas (similar to the above 
mentioned parameters) on territory, Jerusalem 
and refugees, yet also incorporating incremental 
regional components such as normalisation 
of relations with the Arab world, shared 
management over the Old City in Jerusalem, an 
international funding mechanism to resolve the 
Palestinian refugee issue, regional economic 
development plans and the design of regional 
security mechanisms to fight Iran and ISIS.

One weakness in the regional model is that 
by increasing the number of stakeholders, 
parallel tracks, and sequenced phases, the 
model generates more opportunities for local 
and regional spoilers to prevent its successful 

implementation. While some Palestinian officials 
have previously displayed openness to accepting 
such an approach, others in the dialogue 
expressed strong reservations that Israel might 
take advantage of the regional model to normalise 
relations with Arab states without making the 
requisite concessions to the Palestinians. “We 
are wasting our time. Get real. Israelis don’t need 
any more agreements. They have them already – 
recognition [from the Palestinians at Oslo] and 
the [regional normalisation once an agreement 
is finalised from the] API,” was one comment. 
Palestinians have been urging the Israeli 
government to accept the API for many years 
now and would welcome its adoption. At the 
same time, due to their perception that the core 
of the conflict revolves around the occupation, 
many questioned the need for the complexity of 
the regional model in a situation in which Israel 
demonstrates willingness to withdraw to the 1967 
borders.

Model 3: Constructive unilateralism

The structural difficulties of reaching a final-
status agreement, coupled with the dangers 
stemming from the continuation of the status 
quo and the looming threat of a de-facto bi-
national reality, raise the attractiveness of certain 
unilateral steps that may move the sides closer 
towards two states. Such an approach is based 
on the understanding that the political context 
requires short-term managing of the conflict in 
order to prepare the longer term conditions for 
conflict resolution. The strategy is preferable (and 
more constructive) when coordinated, especially 
in order to prevent hostile actors filling any 
vacuum. Moreover, what turns “unilateralism” 
into “constructive unilateralism” are policies 
that advance the two-state model and improve 
the parties’ ability to subsequently negotiate. 
Recent examples of mini-steps that fall under this 
category include the IDF reducing its activities 
in Area A of the West Bank in order to allow PA 
security forces greater responsibility and Israel 
issuing Palestinian building permits in Area C.

The “constructive unilateral” ideas raised in 
discussions – economic development measures 
and a change in Israel’s policy towards Gaza; 
an Israeli settlement freeze (either total or 
partial); and Israel transferring its powers and 
responsibilities within Area C of the West Bank – 
tie in with other, more far-reaching policy options 
raised in Israeli think-tank circles in recent years. 
These include an Israeli declaration that it has no 
territorial ambitions east of the separation barrier 
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(an area comprising approximately 90 per cent of 
the West Bank); legislating a Voluntary Evacuation 
Package to settlers living in isolated West Bank 
settlements; and Israeli withdrawals from the West 
Bank and evacuation of isolated settlements.

Additional unilateral ideas discussed, such 
as the completion of Israel’s separation barrier, 
adjusting Jerusalem’s municipal boundaries and 
transferring outlying Arab neighbourhoods to the 
PA’s jurisdiction, as well as UN Security Council 
recognition of Palestinian statehood, could be 
considered either constructive or destructive, 
depending on the context in which they are raised 
and implemented.

While constructive unilateralism has a key role in 
helping to shape a de facto two-state reality, in light 
of the current impasse and dangerous status quo it 
also has several limitations, specifically its inability 
to bring the sides all the way to a permanent-status 
agreement. Moreover, by their nature unilateral 
actions involve non-reciprocal concessions and 
the sacrifice of potential bargaining chips (“land 
for peace” becomes “land for something more 
amorphous”) making many of the steps – particularly 
those involving withdrawal from territory and 
evacuation of settlements – politically unfeasible 
for Israeli governments and an Israeli public still 
traumatised by the Gaza disengagement and its 
aftermath. Furthermore, as most of the constructive 
unilateral moves fall on the Israeli side, it may create 
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an imbalance that will prevent the Israeli public from 
supporting them. At the same time the Palestinians 
are often opposed to unilateral moves, fearing 
that Israel is trying to squirt its responsibilities. 
Palestinian participants emphasised that a political 
horizon or an endpoint to the negotiations needs 
to be an essential component of this strategy, 
without which any Israeli unilateral steps would 
become irrelevant. “What really matters” said one 
Palestinian participant, “is the final stage and where 
we are going”.

Model 4: Confederation

While the first three models of bilateral 
negotiations, regional framework and constructive 
unilateralism all imagine a similar end game – 
even while disagreeing on the most effective route 
to achieve it – the fourth model, confederation, 
represents a more radical approach. “We need a 
new paradigm” said one supporter, to resolving 
the structural obstacles to an agreement. The 
term “Confederation” generally envisages two 
sovereign, independent states with elements of 
shared governance on certain issues – such as 
security and economy – and extensive cooperation 
on areas of mutual concern such as water, 
cyber, counter-terrorism and the environment. 
In the Israeli-Palestinian context, such a model 
envisages two sovereign states each with their own 
parliament (Israel and Palestine) in the territory 
west of the Jordan River, which would allow – 
after a transitional period – freedom of movement 
for people, goods and services across their internal 
borders, namely Israel, the West Bank and Gaza. 

In the confederal model, Palestinian external 
security, including patrolling the border crossings 
into Israel and international borders of the West 
Bank and Gaza, would be primarily dealt with by 
the IDF, in cooperation with Palestinian security 
forces. Moreover, while all current citizens of 
Israel and Palestine would maintain their legal 
status, residency of Israelis in Palestine and of 
Palestinians in Israel could be allowed, based on 
quotas and benchmarks which could be adjusted 
over time. Such a model would allow Israeli 
settlers to maintain their residence in Palestine 
and an equal number of Palestinians, including 
refugees, to take up residency in Israel.

The security components of a confederation 
– such as the IDF’s continued presence in the 
Jordan Valley – would help to alleviate many of 
Israel’s current concerns and provide them the 
capacity to prevent weapons smuggling, the 
potential Hamas takeover of the West Bank, and 

threats from ISIS or Al-Qaeda. Furthermore, 
the de-linking of residency and citizenship may 
help resolve two additional final-status issues, 
settlements and refugees, by potentially allowing 
settlers to stay in a Palestinian state and a limited 
number of refugees to “return” to Israel.

A confederation with a degree of economic 
cooperation and integration between the two states 
also provides financial advantages, especially as 
the Israeli and Palestinian economies complement 
one another. Such an economic model would 
include joint trade and investment (and maybe 
even currency), and would open markets in the 
Arab and Muslim world to Israel as well as better 
access to the West for Palestinian citizens, goods 
and services. The EU could be expected to work 
very closely with such an integrated economy. 
Lastly, a confederation model also provides 
legitimacy to both sides’ historical identity and 
claims to the entire land of Eretz Yisrael / Historic 
Palestine, which is particularly important to 
several constituencies among Israelis and 
Palestinians.

However, the move from the classic “separation 
model” of the Oslo Accords (known in Israel as 
“we’re here, they’re there”) to a more integrative 
model raised serious concerns among Israelis and 
Palestinians in our discussions. Israelis worried 
that, given the history of animosity to Jews in the 
region, the concept of open borders, free movement 
and mixing of hundreds of thousands of Israelis and 
Palestinians would create a security nightmare that 
would make it difficult to prevent terror attacks. “You 
have made me fall in love with the two-state solution 
all over again,” said one Israeli. Furthermore, many 
expressed concern that due to demographic trends, 
a future post-national confederation would threaten 
the Jewish national character of Israel and queried 
whether Israeli public opinion would support such 
a move. Indeed in many Israeli eyes, such a mixing 
of populations is the equivalent to a binational state, 
a reality a majority oppose. Others argued that the 
side would still find it difficult to resolve the issues of 
borders under a confederation and questioned how 
a shared economy would work in light of the vast 
disparity in socio-economic levels of the two peoples. 
Palestinians were apprehensive that continued IDF 
presence in a confederation was simply maintaining 
occupation by another name and that it would 
undermine their sovereignty, while others noted how 
the on-going presence of settlements and settlers in 
Palestine brings the potential for significant friction 
and frustration. “Let Palestinian people taste freedom 
for a long time. Then talk to us about confederalism” 
said a participant.
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Breakdown of the four models

Strategy Main Components Advantages Critiques

Bilateral
Negotiations on 
Final Status

Structure: Back channel direct ne-
gotiations with empowered negotia-
tors acceptable to both leaders.

Content: Initially focus on politi-
cal horizon. Agree parameters and 
terms of reference.

Implementation: Move away from 
package approach. Work in stages 
towards implementation.

Back channel facilitates 
greater flexibility on po-
sitions; Creating political 
horizon may facilitate 
subsequent progress on 
core issues; Dropping 
package approach makes 
it easier to change the 
status quo.

As gaps on core 
issues haven’t 
changed, and trust 
is missing, unclear 
whether model is 
different enough 
to prevent further 
failures. 

Regional
Framework: 
Using 
convergence of 
interests with 
Sunni Arab 
states to co-opt 
into negotiations 
and link API 
benefits to 
Israeli progress 
with the PA.

Phased staged implementation: 

Stage 1: Agreed TOR, based on 
Israeli nuanced embrace of API as 
a platform to be negotiated; Psycho-
logical game changers.

Stage 2: Parallel Israeli-Palestin-
ian and Israeli-Regional tracks; 
“coordinated mini-steps” such as 
Gaza stabilisation package, steps 
towards normalised relations be-
tween Israeli and Sunni states;

Stage 3: Incubated final status deal: 
Israel recognising UN Palestinian 
statehood, state-building projects in 
West Bank and Gaza under region-
al responsibility.

Stage 4: Permanent Status deal, 
comprising traditional bilateral 
parameters alongside incremental 
regional components.

Adding Arab states can: 
favourably influence 
Israeli public opinion 
(esp. on centre right); 
help both sides agree 
on core issues; provide 
Israel with better securi-
ty coordination; insulate 
agreement from local 
and regional spoilers. 

Number of stages 
and complexity 
provide greater 
opportunities for 
spoilers to derail the 
process. 

Constructive 
Unilateralism

Spectrum of options: Economic de-
velopment measures, transferring 
Area C powers and responsibili-
ties to the PA. Other suggestions 
include Israeli declaration of no 
territorial ambitions east of barrier; 
voluntary evacuation package to 
settlers in isolated areas; Evacua-
tion of isolated settlements and / or 
IDF withdrawal.

Unilateralism moves 
sides closer to two state 
reality in situation where 
the status quo is prob-
lematic and the sides 
are unable to reach final 
agreement.

“Mini” unilateral steps 
can be useful within the 
context of other strate-
gies.

Sides can’t reach 
final status without 
negotiations.

Requires political 
horizon.

Thin line between 
constructive and 
destructive unilater-
alism. 

Some unilateral 
actions politically 
unfeasible.



Section 3: Creating a supportive environment 
for peace: the role of the international 
community and civil society

Third parties

International actors should reengage seriously 
and go beyond “declaratory diplomacy,” but this 
cannot substitute for a serious commitment from 
the two parties. 

The EU, requiring consensus among its 27 
member states, and having already downgraded 
its funding to the PA, “is not a sufficiently nimble 
political actor to lead an international diplomatic 
initiative,” noted one former diplomat. 

The US remains the indispensable actor. 
However, the new president, casting an eye over 
his predecessor’s experience, is very likely to 
be wary of engagement, inevitably questioning 
the efficacy of greater American involvement. 
Moreover, while the future strategy of a Trump 
administration remains unknown, it may portend 
a further reduction in US commitment to global 
affairs including the promotion of stability in the 
Middle East. 

While the Palestinians need regional diplomatic 
cover to make the two-state deal, Israelis need 
regional involvement in resolving the core issues, 
as well as regional buy-in and cooperation to 
take the tremendous security risks involved in 
territorial compromise. 

Palestinians are wary of any talk that is not 
focused on expediting the removal of Israel from 
the territories. They argue that the lack of equality 

between the occupier and occupied should lead 
the international community to function as a 
strong, honest third party to oversee negotiations, 
that Israel will not be able to browbeat. Moreover, 
they believe that unless and until Israel pays a 
price for measures which contribute to closing the 
window for the two-state solution, negotiations 
will be ineffective. 

Some Israelis looked to the third parties to 
encourage track-two work, reject boycotts, invest 
in “mind-set shifting,” and refrain from trying 
to impose a solution on the parties against 
their will, although parameters set by the 
international community could be productive if 
they are balanced and obtain wide international 
support. Facilitating Palestinian access to capital 
markets, venture capital funds, and investment in 
Palestinian start-ups is another role third parties 
can play, while governments can facilitate private 
sector to private sector links. 

Effective third-party involvement must be 
strategic. It must attend to the realities on the 
ground today rather than remaining trapped in 
a 1990s mind-set, seeking “one more effort” to 
solve the conflict. That approach is disconnected 
from those realities, as John Kerry discovered. 

Finally, ways to leverage foreign aid in advancing 
progress in negotiations, and incentivising 
the kind of changes that are needed should be 
examined closely by international actors.
 
Civil Society

Civil society has a key role in creating an 
environment in which the leaderships can speak 
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Breakdown of the four models

Strategy Main Components Advantages Critiques

Confederation: 
Two 
independent 
states with 
elements 
of shared 
governance on 
certain issues – 
such as security 
and economy.

De-linking of residency and citizen-
ship allows Israeli settlers to reside 
in Palestine and an equal number 
of Palestinians to reside in Israel; 

IDF controls external security of 
Palestinian state; Freedom of move-
ment for people, goods and servic-
es across their borders.

Helps resolves disagree-
ments on core issues 
such as security, set-
tlement evacuation and 
Palestinian refugees; 

Grants legitimacy to 
competing historical 
claims to entire land of 
Israel-Palestine and full 
access to all religious 
and historical sites .

Israeli (and perhaps 
Palestinian) publics 
prefer separation to 
integration;

Free movement 
might create a secu-
rity nightmare;

IDF presence under-
mines Palestinian 
sovereignty and set-
tlements may cause 
friction.



the language of peace, in making possible the 
compromises required by any final-status deal, 
and in sustaining a peace agreement in the 
implementation stage. “In parallel” to different 
negotiation processes, one Palestinian participant 
called on the two peoples to “create a social 
movement in Israel and in Palestine promoting 
a political solution, with a massive presence in 
media, academia, civil society”.

Alarm was expressed by both Israelis and 
Palestinians at the current state of public 
opinion: deeply distrustful of the other and 
deeply pessimistic about the future. A sense of 
a dangerous drift of opinion was expressed by 
both sides. Two typical comments by dialogue 
participants were: “The Palestinian street will 
dictate what will happen at the end of the day. 
How do we bring a different message to people in 
the street?” and “Israelis are not tackling public 
opinion. Where are we going wrong?”

Israelis and Palestinians believe there is a need 
for further research on how peace constituencies 
and a culture of peace can be strengthened and 
how messages can be developed that will resonate 
with different groups, including the young, within 
each nation. A Palestinian suggestion – that 
that “we need a social movement” to carry the 
messages of mutual recognition and two states 
into civil society – received assent. 

One particular challenge may be the need 
for each public to internalise the idea that after 
deeply painful compromises the end result will 
likely be an “imperfect peace” when it comes 
to questions of history, narrative and identity. 
This makes it all the more important to develop 
a credible and attractive post-deal vision for both 
peoples, stressing the transformative impact on 
their everyday lives and prospects for the future, 
and those of their children, that the end of conflict 
would bring. That vision will be an essential 
component of this deflation of maximalist hopes 
that currently constrain the space in which 
politicians and negotiators can move. 

Section 4: Conclusion – towards a Hybrid 
Model

Palestinians and Israelis continue to disagree 
about what constitutes the core of the conflict. 
Palestinians consistently referred to the 
occupation as the principal reason for the 
conflict, benchmarked each strategy against its 
ability to end the occupation as soon as possible, 

and repeatedly argued that the only solution was 
an Israeli withdrawal from the West Bank and 
East Jerusalem. “The occupation is violence. It 
provokes counter-violence. No more humiliation” 
was one pained comment. Israeli concerns about 
security or Palestinian capacities were perceived 
to be excuses for maintaining the status quo. 
“Stop using Gaza as a pretext” and “Security? 
You are the superpower!” were two comments 
that reflected the frustration among Palestinians.

Israelis generally saw the challenge as more 
multi-dimensional. They emphasised the 
need for a comprehensive approach taking 
in the importance of recognising the Jewish 
people’s connection to Eretz Yisrael / Historic 
Palestine, security issues, Palestinian economic 
development, access and movement, Gaza 
reconstruction, settlement policy, the regional 
dimension, designing a political horizon, the 
role of the international community, facilitating 
Palestinian unity and governance, and creating a 
supportive public atmosphere as important issues 
to be attended to, and believed in dealing with 
these factors holistically. As one Israeli counselled 
the Palestinians, “Don’t use occupation to say no 
progress is currently possible on the ground”.

The sides also disagree about the way forward 
for resolving the conflict. Israelis imagined 
mutual compromises on the core issues (such as 
Israeli concessions on territory and Jerusalem in 
return for Palestinian compromises on refugees 
and security). Yet while showing some interest 
in final-status parameters along these lines, the 
Palestinians also emphasised that their leadership 
would have no ability to move from their official 
positions on core issues, and that a Palestinian 
state with weakened sovereignty due to Israeli 
security concerns was not worth having.

While there was little (if any) appetite for 
returning to the classic bilateral negotiation 
model without prior agreement on parameters, 
extensive analysis and critiques of each model did 
generate an interest in continuing to explore the 
potential of a “hybrid” model, creatively drawing 
upon components from each of the four different 
models discussed. Such a hybrid model would 
involve a regional framework for a peace process 
of a new type – composed of a strategically 
creative deployment of genuinely constructive, 
and sometimes coordinated, unilateralism 
(which could additionally be used as a fall back 
if the process fails), and bilateral negotiations 
that move from framework agreements through 
incremental implementation to final-status talks. 
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This process would be supported from above and 
from below, by both the international community’s 
financial resources and diplomatic heavy-lifting, 
as well as independent, popular pro-peace social 
movements.

The advantage of a hybrid model lies in its 
combination of a political horizon of a future peace 
with the flexibility of constructive unilateralism, 
which might begin on a small-scale. Moreover, a 
hybrid model can be more easily coordinated with 
a supportive and encouraging regional framework 
and peace process, and more effectively 
deliver genuine improvements in people’s lived 
experience, two factors that will smooth the 
return to bilateral negotiations. Moving away 
from sequential to parallel incentives, as the 
Arab League has recently done, and shedding 
the mantra of “nothing is agreed until everything 
is agreed,” would also introduce more flexibility 
into the process. Finally, seemingly radical 
proposals found within the confederative model 
– such as allowing some Israeli settlers to remain 
in a Palestinian state with a similar number of 
Palestinian refugees residing in Israel – may also 
form part of this model, helping to resolve some 
hitherto intractable core issues.

Regardless of which model the sides adopt, or 
even whether components of each are utilised at 
different times, there is consensus that its chances 
of success would be strengthened by strong 
third-party engagement – whether in helping 
mediate between the sides when called upon, 
creating incentives for reaching an agreement, 
overseeing implementation, or helping to design 
a more attractive post-deal vision as well as by 
the creation of grassroots social movements that 
favour peace and mutual recognition, an idea 
raised by both parties in our discussions. Both 
sides also agreed that public support remains an 
indispensable condition for advancing a political 
solution.

* * *

This briefing was produced by BICOM’s research 
team.
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THE	TWO	STATE	SOLUTION	IS	DEAD!	LONG	LIVE	THE	TWO-STATE	SOLUTION!	

	
Allison	Hodgkins	

American	University	in	Cairo	
	

Abstract	
There	is	no	question	Israeli	settlement	expansion	in	the	West	Bank	and	East	Jerusalem	
has	stymied	the	establishment	of	a	territorially	contiguous	and	economically	viable	
Palestinian	state	in	the	territories	Israel	occupied	during	the	1967	war.	However,	does	
the	success	of	the	Israeli	settlement	enterprise	in	the	West	Bank	and	East	Jerusalem	
preclude	the	realization	of	the	two-state	solution?	Only	if	UN	Security	Council	
Resolution	242	is	assumed	to	be	the	sole	framework	for	negotiations.	This	paper	argues	
it	is	not,	nor	was	it	ever	meant	to	to	be.	As	a	framework	for	reaching	a	territorial	
accommodation	between	sovereign	states,	242	is	silent	on	the	most	contentious	issues	
in	the	conflict:	refugees,	Jerusalem,	and	Palestinian	self-determination—	the	very	issues	
on	which	the	parties	have	been	unable	to	reach	an	agreement.		However,	the	partition	
plan	submitted	by	the	United	Nations	Special	Committee	on	Palestine,	which	was	
adopted	by	the	General	Assembly	on	November	29,	1947,	addresses	those	issues,	as	
stipulating	the	need	to	protect	minority	rights,	guarantee	religious	freedoms,	and	allow	
for	the	future	resettlement	of	refugees.	While	reviving	such	a	plan	will	be	controversial,	
and	require	intensive	diplomatic	coordination	at	the	regional	and	international	level,	it	
offers	an	alternative	to	the	stark	binary	between	a	“one-state	nightmare”	or	a	
territorially	disconnected	and	potentially	unstable	rump	state	in	the	remainder	of	the	
occupied	territories.	
	
	

Introduction	

In	his	final	report	to	the	UN	Security	Council	on	the	situation	in	the	Middle	East,	

outgoing	UN	Secretary	General	Ban	Ki	Moon	expressed	his	profound	pessimism	on	the	

situation	in	Palestine.	Despite	the	need	for	a	two-state	solution	being	recognized	in	

1947,	when	the	UN	General	Assembly	adopted	resolution	181,	the	world	is	still	waiting	

for	the	birth	of	the	Palestinian	state.		In	his	assessment,	terrorism,	incitement,	and	

unceasing	settlement	construction,	is	propelling	the	parties	towards	a	precipice,	beyond	

which	the	parties	would	be	trapped	in	a	“one-state	reality	of	perpetual	occupation	and	

conflict.”	Averting	this	outcome	would	require	the	parties	cease	all	activities	inimical	to	

the	goal	of	the	two-state	solution	in	order	to	“demonstrate	they	are	serious	about	

building	trust	and	laying	the	foundations	for	meaningful	negotiations.”1		Exactly	one	

week	later,	the	UN	Security	Council	passed	resolution	2334	with	14-0	vote	and	a	US	

																																																													
1 Remarks of Secretary General, S/PV.7839 of 16 December 2016. (n.d.). Retrieved May 10, 2017, from 
https://unispal.un.org/DPA/DPR/unispal.nsf/0/114B6BEBFE4E18178525809600543973 
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abstention,	which	reaffirmed	the	inadmissibility	of	territory	by	force,	the	illegality	of	

settlement	activity	over	the	June	4,	1967	lines,	and	the	need	for	the	parties	to	conclude	a	

final	status	agreement	on	the	basis	of	UN	Security	Council	Resolution	242,	before	it	was	

too	late.	

	

The	resolution	was	welcomed	as	an	important	affirmation	of	the	core	principles	

outlined	in	the	historic	resolution,	particularly	given	its	uncharacteristically	strong	

condemnation	of	Israeli	settlement	activities	and	unequivocal	calls	for	its	cessation	in	

the	first	three	paragraphs	of	the	preamble,	and	the	first	five	operative	articles.	

Unfortunately,	there	is	no	indication	it’s	tenets	will	be	heeded	by	the	parties,	or	that	

further	action	will	be	taken	by	the	Security	Council	if	they	fail	to	do	so.	Less	than	two-

months	after	the	resolution	was	passed,	the	Israeli	government	issued	tenders	for	the	

construction	of	more	than	5,000	housing	units	in	the	West	Bank	and	another	900	in	East	

Jerusalem,	as	well	as	passing	the	very	legislation	legalizing	50	settlement	outposts	in	the	

West	Bank,	which	the	outgoing	Secretary	of	General	had	implored	them	to	reconsider.2		

Even	though	it	appears	the	Trump	administration	may	eventually	adopt	a	stance	on	

Israel	settlements	more	consistent	with	previous	US	administrations,	the	composition	

of	the	current	Israeli	government,	and	the	mounting	pressure	on	Israeli	Prime	Minister	

Benjamin	Netanyahu	to	take	further	action	to	establish	facts	on	the	ground	suggests	

Israeli	Education	Secretary	Naftali	Bennett	was	prophetic	proclaiming	“the	era	of	the	

Palestinian	state	is	over.”3		

	

The	possibility	we	have	already	reached	a	one-state	reality	is	welcome	by	some	and	

chilling	to	others.	However,	this	article	questions	whether	the	near	physical	and	

political	impossibility	of	salvaging	a	Palestinian	state	out	of	the	remaining	territory	in	

the	West	Bank	and	East	Jerusalem	precludes	the	realization	two-state	solution.	

Settlement	construction	in	the	West	Bank	and	East	Jerusalem	is	almost	universally	

recognized	as	a	violation	of	international	law,	and	there	presence	has	been	a	persistent	

source	of	tension	over	the	years.	It	is	also	abundantly	clear	that	without	a	negotiated	

settlement,	they	will	continue	to	expand.	However,	the	negotiating	record	over	the	past	

																																																													
2 Kershner, I. (2017, January 24). Emboldened by Trump, Israel Approves a Wave of West Bank Settlement 
Expansion. The New York Times. Retrieved from https://www.nytimes.com/2017/01/24/world/middleeast/israel-
settlement-expansion-west-bank.html 
3 Naftali Bennet, Haaretz 10 November 2016 
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twenty	years	actually	contradicts	the	assertion	they	are,	in	and	of	themselves,	a	major	

obstacle	to	realizing	a	Palestinian	state	through	direct	negotiations.	On	the	contrary,	

over	the	past	twenty	years	the	parties	have	consistently	demonstrated	their	willingness	

to	make	and	accept	far	reaching	compromises	on	settlements,	most	notably	the	

Palestinian’s	acceptance	of	Israel’s	annexation	of	major	settlement	blocs	in	exchange	for	

land	swaps.		In	other	words,	the	parties	have	actually	agreed	on	the	mechanisms	for	

managing	the	issue	of	Israeli	settlements	in	the	final	status	agreement.	They	are	not	the	

obstacle,	which	is	holding	up	the	culmination	of	a	final	status	agreement.	Jerusalem	and	

refugees	are:	and	they	always	have	been.	

	

Any	diplomat	who	has	engaged	in	the	process	will	concur,	the	persistent	barrier	to	the	

culmination	of	a	negotiated	settlement	between	the	Israelis	and	Palestinians	is	the	

inability	of	the	parties	to	reach	or	accept	a	compromise	solution	on	the	future	status	of	

Jerusalem,	and	the	fate	of	the	Palestinian	refugees	and	the	responsibility	for	their	flight.		

Yet	while	every	diplomat,	policy	analyst	and	pundit	will	pinpoint	these	issues	as	the	

most	contentious	and	the	most	difficult	to	resolve,	the	only	guidance	the	parties	receive	

from	the	international	community	on	these	two,	persistent	sticking	points	is	to	to	

negotiate	a	“just”	and	mutually	acceptable	agreement.			

The	precise,	yet	vague	langue	used	in	official	statements	on	these	two	issues	is,	of	

course,	drawn	from	UN	Security	Council	Resolution	242,	which	has	been	the	consensus	

framework	for	reaching	a	negotiated	settlement	to	the	Arab-Israeli	conflict	for	nearly	

fifty	years.		Yet	despite	it’s	pride	of	place	in	the	preamble	of	the	1993	Declaration	of	

Principles	on	Interim	Self-Government	-	AKA	the	Oslo	Accords,	Israeli-Palestinian	242	

was	never	meant	to	foster	reconciliation	between	the	conflict,	national	aspirations	of	

the	rival	communities	in	Palestine.	In	1967,	it	was	drafted	to	prevent	another	regional	

war	by	facilitating	a	territorial	accommodation	between	already	sovereign	states,	

parties	with	a-priori	rights	to	non-interference	in	domestic	affairs	-	such	as	deciding	

where	to	place	its	capital	or	how	to	set	its	immigration	policy.	While	242	does	identify	

Israel	as	an	occupying	power,	which	entails	rights	and	responsibilities	under	the	4th	

Geneva	convention,	it	does	not	compel	Israel	to	recognize	the	occupied	population	as	

having	any	rights	to	self-determination	or	make	claims	on	any	territory	beyond	the	June	

4,	1967	lines	-	even	though	those	lines	were	not	-	an	have	not	yet	been	-	recognized	as	

actual	state	borders.		
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The	purpose	of	this	article	is	to	highlight	this	contradiction	in	the	framework	for	the	

final	status	talks,	and	suggest	it	is	time	for	a	new	framework	that	fits	both	the	nature	of	

the	conflict	and	status	of	the	parties.	The	Israeli-Palestinian	conflict	is	today,	as	it	was	in	

1947,	a	conflict	over	competing	claims	to	self-determination	and	political	independence	

in	a	signal	territory,	which	remains	defined	by	the	borders	of	the	1922	League	of	

Nations	Mandate	for	Palestine.		Studies	on	the	negotiated	settlement	of	internal	armed	

conflict	show	there	are	two	modes	of	resolving	this	type	of	dispute:	a	consociational	

power-sharing	arrangement	in	a	unitary	state	or	partition.	As	Secretary	General	Ban	Ki	

Moon	rightly	pointed	out,	the	world	recognized	partition	as	the	most	viable	option	for	

Palestine	70	years	ago,	when	the	United	Nations	Special	Committee	on	Palestine	

(UNSCOP)	recommended	partition	with	economic	union.	Although	there	is	much	about	

the	formulation	of	plan,	and	its	subsequent	adoption	by	the	UN	General	Assembly	in	

Resolution	181,	which	is	politically	contentious	and	questionable	legally,	from	a	conflict	

resolution	perspective,	it	is	a	thoroughly	feasible	plan	for	supporting	a	sustainable	end	

to	a	brutal	civil	conflict	through	partition.		

	

Unlike	UN	security	council	resolution	242,	the	UNSCOP	partition	plan	was	based	on	the	

assumption	that	the	conflict	could	only	be	resolved	by	assuring	both	parties	meaningful	

exercise	of	self-determination	within	the	boundaries	of	Mandatory	Palestine.	However,	

the	members	of	the	committee	were	also	aware	of	the	enormous	challenge	in	enacting	

such	a	solution	and	of	the	very	real	possibility	of	further	violence	is	not	approached	

deliberately	and	with	the	focused	support	of	the	international	community.	Therefore,	

they	called	for	an	international	presence	to	oversee	the	transition	and	outlined	

measures	to	ensure	the	newly	independent	states	would	be	required	to	cooperate	in	

areas	of	trade,	foreign	policy,	and	defense,	and	to	uphold	laws	protecting	minority	rights	

and	religious	freedom.	The	plan	also	recognized	that	special	arrangements	were	

required	for	the	city	of	Jerusalem.	Not	only	are	such	proposals	consistent	with	

contemporary	theories	of	civil	war	settlement,	they	are	also	directly	relevant	to	the	

immediate,	situation	on	the	ground.	

	

This	paper	argues	that	if	the	creation	of	two	states	remains	the	preferred	method	of	

resolving	the	nearly	100	year	old	conflict	over	Palestine,	the	UN	Special	Committee	for	
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Palestine’s	plan	for	partition	with	economic	union	offers	a	reasonable	basis	for	reaching	

a	negotiated	compromise.		

A	return	to	the	principles	and	modalities	of	settlement	outlined	in	the	UNSCOP	plan	

would	liberate	the	peace	process	from	the	zero-sum	terms	outlined	in	UN	security	

council	resolution	242	and	acknowledge	the	source	of	the	conflict	is	the	competition	

between	rival	identity	groups	within	what	should	be	effectively	recognized	as	a	single,	

binational	state.	In	addition,	the	comprehensive	nature	of	the	partition	plan	would	

provide	badly	needed	assurances	on	the	possibility	of	renewed	hostilities.	In	other	

words,	not	only	is	the	1947	partition	plan	a	better	platform	for	negotiations,	it	is	also	

more	likely	to	produce	a	sustainable	transition	to	peace,	provided	international	support	

is	forthcoming	this	time.	While	reviving	these	parameters	will	require	the	annulment	of	

the	Oslo	accords,	as	well	as	intensive	coordination	on	the	part	of	regional	actors	and	the	

international	community,	it	offers	an	escape	route	from	the	current	stalemate	and	the	

perpetual	conflict	of	a		“one-state	nightmare.”		

	

This	paper	will	proceed	as	follows.	The	first	section	will	discuss	how	the	sudden	alarm	

over	the	impact	of	Israeli	settlement	construction	on	the	viability	of	a	two-state	solution	

obviates	both	the	true	scale	of	the	expansion	during	the	peace	process,	and	its	actual	

impact	on	the	ability	of	the	parties	to	compromise.		It	will	then	highlight	how	the	most	

intractable	issues	in	the	dispute,	Jerusalem	and	refugees,	are	the	ones	on	which	the	

international	community	is	the	most	reluctant	to	offer	the	parties	proposals	for	

settlement	or	consensus	guidelines,	and	how	that	reticence	reflects	the	assumption	

negotiations	under	the	framework	established	by	UN	Security	Council	Resolution	242	

would	be	between	sovereign	states,	not	rival,	identity	groups.	It	will	then	outline	how	

the	partition	plan	developed	by	UNSCOP	actually	incorporates	many	of	the	provisions	

recognized	as	essential	for	supporting	a	sustainable	peace	agreement.	Furthermore,	the	

article	will	argue	that	181	also	highlights	the	necessity	of	considering	key,	post-conflict	

governance	issues,	which	studies	of	conflict	resolution	have	established	are	critical	to	

fostering	a	sustainable	transition,	including	economic	cooperation,	security,	minority	

rights,	religious	freedom,	and,	in	this	case,	post-conflict	immigration	policy.	The	article	

will	conclude	by	considering	the	steps	necessary	to	formalize	a	re-adoption	of	181,	

including	a	retraction	of	the	Arab	Peace	Initiative	and	the	dissolution	of	the	Palestinian	

Authority.		
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The	obstacle	to	peace	that	isn’t….	and	the	ones	that	are	that	are	

The	current	hysteria	over	the	imminent	demise	of	the	two-state	solution	obviates	the	

simple	fact	that	the	settlement	expansion	has	never	prevented	the	international	

community	from	pressing	for	negotiations,	or	from	the	parties	actually	sitting	down	and	

making	concessions.		In	fact,	Moreover,	despite	all	the	finger-pointing	and	hand-

wringing	over	settlements,	it	is	arguably	the	one	final	status	issue	on	which	the	parties	

have	shown	the	most	flexibility	and	made	the	most	progress.	Starting	with	the	

evacuation	of	the	Sinai	in	the	1980s,	Israel	has	consistently	demonstrated	its	

willingness	to	absorb	the	costs	of	dismantling	settlements	if	the	ultimate,	political	

objective	warrants.		Similarly,	the	Palestinians	have	shown	flexibility	with	regards	to	

settlements,	and	have	long	conceded	historical	settlements	such	as	the	Etzion	bloc	south	

of	Bethlehem,	would	be	annexed	in	the	event	of	a	final	status	agreement.		

	

The	US	facilitated	talks	between	Israeli	Prime	Minister	Ehud	Olmert	and	Palestinian	

President	Mahmoud	Abbas	in	2008	highlight	the	extent	to	which	the	parties	were	able	

to	overcome	the	challenges	presented	by	Israeli	settlements.	Although	settlements	were	

a	rhetorical	sticking	point	in	run	up	to	the	talks,	it	is	now	well	known	that	the	parties	

actually	produced	a	comprehensive,	final	status	map,	which	addressed	the		problem	of	

Israeli	settlement	blocks	near	Qalqilyah,	East	Jerusalem	and	Bethlehem	through	land-

swaps.		Although	there	were	differences	of	opinion	on	the	scale	of	the	swaps	and	the	

quality	of	the	land	exchanged,	the	general	principal	was	acceptable	to	both	sides.	The	

negotiating	record	over	the	past	twenty-five	years,	comprised	of	various	memoirs,	and	

first	hand	accounts	by	journalists	and	attending	diplomats,	suggest	that	the	parties	have	

always	been	able	to	propose	and	accept	compromises	on	issues	related	to	settlements,	

borders,	and	even	security.		Instead,	the	final	status	talks	have	always	faltered	on	two	

core	issues:	Jerusalem	and	refugees.		

	

Beginning	with	the	secret	talks	in	Oslo,	both	parties	….	The	memoirs	written	by	PLO	XXX	

Ahmed	Querie;	or	Abu	Ala,	describes	the	difficulties	in	even	discussing	these	two	issues,	

and	both	he	and	his	counter-part	Uri	Savir	indicate	how	even	getting	a	commitment	to	

list	these	two	issues	specifically	as	issues	to	be	discussed	during	the	final	status	talks	
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was	an	uphill	battle.4		The	public	reaction	to	their	inclusion	was	fierce	and	immediate.	

Charges	that	Rabin	was	going	to	“divide	Jerusalem”	were	lobbed		by	right	wing	

politicians	and	pundits,	including	a	rising	Likud	Knesset	member	Benjamin	Netanyahu,	

while	P.LO.	Chairman	Arafat	was	castigated	for	selling	out	the	refugees	in	the	Diaspora.5	

Efforts	by	both	to	manage	this	reaction	resulted	in	public	statements,	underscores	the	

difficulty	of	compromise.	For	example,	in	a	speech	before	the	Knesset,	Rabin	

admonished	his	detractors	for	conflating	his	commitment	to	discuss	these	issues	with	

an	intention	to	compromise,	and	reiterated	his	position	that	dividing	Jerusalem	was	a	

red-line.	Weeks	or	Arafat’s	oft	quoted	speech	in	Johannesburg,	South	Africa	where	he	

insisted	the	Palestinians	were	“marching	to	Jerusalem,”	and	made	references	to	Jaffa	

and	Haifa	—cities	within	the	1949	armistice	lines.			

	

During	the	subsequent	talks	on	the	interim	arrangements,	there	was	a	tacit	decision	to	

avoid	raising	them	in	order	to	avoid	a	diplomatic	showdown	derailing	the	process.	As	

such,	there	had	been	almost	no	ground	work	on	either	Jerusalem	or	refugees	when	the	

parties	arrived	at	Camp	David	in	July	2000.	Again,	first	hand	accounts	of	that	now	

infamous	summit,	suggest	the	talks	broke	down	over	the	incompatibility	of	these	two	

core	issues.	Robert	O’Malley	(Aaron	David	Miller?)	reveal	President	Clinton’s	surprise	at	

how	important	Jerusalem	was	to	the	Palestinians	in	contrast	to	the	perception	formed	

on	the	basis	of	briefings	provided	by	US	Special	Envoy	Denis	Ross.	Israeli	Prime	Minister	

Ehud	Barak	……			

	

The	series	of	letters	exchanged	between	President	Clinton	and	Palestinian	Authority	

President	Yasir	Arafat	in	response	to	the	December	22,	2000	“Clinton	Parameters,”	

offers	the	sharpest	example	of	the	dilemmas	in	attempting	compromise	on	Jerusalem	in	

particular.	In	what	was	essentially	a	U.S.	“non-paper,”	Clinton	offered	loose	proposals	

for	dividing	the	Old	City	and	apportioning	responsibility	for	the	holy	sites,	and	an	

ultimatum	on	their	adoption.	In	requesting	clarifications,	Arafat	referred	to	not	only	

centrality	of	Jerusalem	to	the	Palestinians,	but	to	Christians	and	Moslems	throughout	

the	region.	He	could	not,	in	his	assessment,	make	decisions	on	behalf	of	such	a	broad	

																																																													
4 Qurei, A. (2006). From Oslo to Jerusalem: The Palestinian story of the secret negotiations. Ib tauris., Brown, L. C. 
(2000). Touching Peace: From the Oslo Accord to a Final Agreement. Foreign Affairs, 79(6), 188. 
5 Yazid Sayigh, Edward Said… etc 
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constituency	without	additional	details,	clarifications,	and	precise	maps	of	the	proposed	

concessions.			Eight	years	later,	the	same	scenario	played	out	in	the	direct	talks	between	

Israeli	Prime	Minister	Ehud	Olmert	and	Arafat’s	successor,	Palestinian	President	

Mahmoud	Abbas:	understandings	were	reached	on	borders	and	settlements,	but	

foundered	on	the	divison	of	Jerusalem	and	the	limits	on	the	return	of	Palestinian	

refugees.	

	

The	intractability	of	these	two	issues	is	not	surprising.	The	Israeli-Palestinian	conflict	is	

fundamentally	a	conflict	between	two	rival	identity	groups	with	competing	claims	to	

territory	and	conflicting	national	narratives.	The	sanctity	of	Jerusalem	and	the	status	of	

Palestinian	refugees	from	1948	are	center-pieces	of	both	narratives	and	part	and	parcel	

of	how	these	groups	define	themselves	as	distinct	peoples,	with	specific,	sacrosanct	

national	rights.	However,	the	negotiating	record	also	shows	the	great	lengths	the	parties	

went	to	in	formulating	and	exploring	solutions	that	could,	possible,	accommodate	the	

core	interests	of	both	sides.	It	is	generally	accepted	that	the	Palestinians	have	accepted	

steep	concessions	on	the	right	of	return,	with	only	a	symbolic	number	of	actual	refugees	

from	the	hostilities	in	1947	being	allowed	to	spend	their	final	days	in	their	historic	

homeland.	The	rest	would	be	resettled	in	third	countries.	President	Abbas	indicated	as	

much	in	a	statement.	Similarly,	Israelis	have	recognized	there	will	be	some	apology	for	

their	role	in	the	Nakba	and	that	Palestinians	will	have	some	measure	of	sovereignty	

over	Jerusalem.		

	

The	problem,	as	evidenced	by	Abbas’	swift	retraction	of	his	comments	on	Safed,	is	not	in	

the	absence	of	options	for	compromise,	but	taking	responsibility	for	accepting	them.	

While	senior	diplomats,	policy	makers,	and	track-II	participants	will	acknowledge	the	

general	outlines	of	the	final	status	agreement,	including	the	concessions	on	these	issues,	

they	will	also	stress	the	impossibility	of	stating	this	publicly.	From	a	bargaining	

perspective,	the	hesitancy	reflects	the	entrenched	fear	of	such	flexibility	being	exploited	

by	the	other	side.		

	

Yet	with	the	exception	of	the	Clinton	parameters,	which	was	a	non-paper	with	no	official	

status	beyond	the	end	of	his	administration,	the	international	community	has	proven	

reluctant	to	introduce	guidelines	for	resolving	those	core	issues.	Instead,	the	US	and	the	
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Quartet	have	changed	course	from	pushing	for	a	final	status	agreement,	to	coaxing	the	

parties	into	another	interim	agreement,	which	allows	for	the	creation	of	a	provisional	

Palestinian	state,	but	defers	not	only	decision,	but	even	debate,	on	the	thorny	questions	

of	Jerusalem	and	refugees.			

	

However,	while	the	Secretary	General’s	December	16,	2016	address	hinted	at	a	

framework	agreement	being	the	recommended	course	of	action,	the	collapse	of	the	

2014	Kerry	initiative	demonstrates,	neither	party	is	willing	to	accept	another	

framework	agreement.	With	the	process	deadlocked,	both	parties	are	pursuing	

unilateral	initiatives	to	consolidate	their	gains,	or	improve	their	hands	should	another	

window	of	opportunity	emerge	in	the	future.	In	the	meanwhile,	as	described	in	UN	

Secretary	General	Ban	Ki	Moon’s	December	16,	2016	address	to	the	security	council,	the	

situation	in	Israel	and	the	Palestinian	territories	is		“one	of	profound	tension,”6	with	the	

feel	of	“living	under	a	semi-military	regime.”	Jerusalem,	in	particular,	is	filled	with	road	

blocks,	frequent	security	checks,	and	other	measures	to	address	the	routine	violence.	

The	primary	purpose	of	cooperation	between	the	Israeli	government	and	the	

Palestinian	authority	appears	to	be	the	prevention	of	acts	of	terror	and	a	Sisyphean	

effort	to	establish	the	basic	conditions	of	public	security.	Yet	despite	the	continued	use	

of	such	extraordinary	measures,	there	is	widespread	awareness	the	next	spasm	of	

violence	is	only	a	matter	of	time.	

	

Back	to	the	one-state	nightmare	

The	bitter	irony	is	how	closely	the	current	circumstances	parallel	the	conditions	on	the	

ground	when	the		international	community	first	endorsed	a	two-state	solution	to	the	

conflict	in	Palestine.	The	OHCHR	report	of	2017	is	almost	eerily	resonant	of	the	the	

description	of	the	“present	situation”	in	the	text	of	the	1947	report	of	the	United	Nations	

Special	Committee	on	Palestine	to	the	General	Assembly,	which	was	commissioned	after	

the	Great	Britain	laid	responsibility	for	it’s	thirty	year	experiment	in	national	building	at	

the	feet	of	the	newly	formed	United	Nations.		That	report,	which	largely	echoed	the	

findings	of	the	1937	Peel	Commission,	identified	the	source	of	the	on-going	conflict	as	

the	“incompatibility	of	the	national	aspirations	of	the	two….		In	other	words,	there	are	

																																																													
6 UNSCOP, Chapter II paragraph 117 “The present situation” 
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two,	distinct	people	in	Palestine,	each	claiming	the	right	of	national,	self-determination	

over	the	same	territory	and	resisting	efforts	to	coerce	them	into	a	single,	binational	

state.			

	

THIS	IS	A	REMARKABLY	PRESCIENT	DOCUMENT	

	

The	hundred	plus	page	report	devotes	an	entire	chapter	to	outlining	the	“elements	of	

the	conflict,”	which	the	committee	found	were	principally	geographic	and	demographic	

in	nature,	but	included	economic,	environmental,	and	religious	factors.	For	example,	the	

report	points	out	that	because	arable	land	is	sparse,	water	resources	limited,	and	

agriculture	a	mainstay	of	the	economy,	competition	between	the	groups	over	irrigation	

and	productive	land	was	exacerbating	both	the	conflict	and	the	scarcity	of	these	vital	

resources.	Immigration	and	uneven	fertility	rates	were	also	noted	as	sources	of	tension,	

as	both	populations	were	growing	as	the	proportions	between	them	changing.	Added	to	

this,	divergent	interpretations	of	the	goal	and	priorities	enshrined	in	the	League	of	

Nation’s	Mandate,	such	as	facilitating	the	growth	of	Jewish	national	home	or	preparing	

the	majority	for	political	independence,	made	continuation	of	the	status	quo	untenable.	

As	noted	in	report,	neither	party	was	willing	to	accept	continued	British	trusteeship	or	

cooperate	in	the	formation	of	another	advisory	council	of	constituent	

assembly.7Therefore,	UNSCOP	made	two	proposals	for	interrupting	the	entrenched	

cycle	of	violence	between	the	rival	communities:	partition	or	federation.	The	majority	of	

the	committee	endorsed	partition.		

	

	REASONS<	REASONS….	

	

The	rationale	provide	by	the	Commission	was	that	without	such	intervention,	

partition	would	only	result	in	further	violence.	While	the	Peel	commission	focused	

more	on	population	transfer	and	the	UNSCOP	plan	more	on	minority	rights,	both	

recognized	the	polarization	between	the	societies	was	liable	to	produce	further	conflict	

if	clear	expectations	were	not	set	in	advance	and	support	provided	to	guarantee	they	

were	implemented.	This	was	especially	true	with	regards	to	“migration,”	which	at	that	

																																																													
7 UNSCOP, Chapter 2, D. Paragraph 115 
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point	meant	Jewish	refugees	streaming	in	from	the	Nazi	genocide	in	Europe.		Unchecked	

Jewish	migration	was	seen	by	the	Palestinian	population	as	diluting	the	Arab	identify	of	

the	country,	much	in	the	way	the	return	of	Palestinian	refugees	to	Israel	is	seen	as	a	

threat	to	the	Jewish	nature	of	the	state.	Even	though	there	were	voices	in	both	

communities	in	both	eras	in	favor	of	compromise,	the	issue	became	a	line	in	the	sand	

that	no	leader	could	cross	and	retain	influence	over	the	population.	Internationally	

sanctioned	parameters	for	migration	shifted	the	issue	from	an	existential,	zero-sum	

game	to	debates	on	the	details.	

	

Although	the	nomenclature	has	changed,	the	fundamental	contours	of	the	dispute	is	the	

same	as	it	was	in	1947.	What	has	changed,	however,	is	the	parameters	of	settlement,	

and	the	goals	of	the	settlement	process	as	a	result	of	the	conflict’s	internationalization	

in	1948.	As	is	well	known,	the	partition	plan	was	rejected	by	the	Arab	Higher	

Committee,	but	accepted	by	the	Jewish	Agency,	which	regarded	the	plan	as	an	

important,	legitimation	of	their	goal	of	establishing	a	Jewish	state	in	Palestine.8	

However,	despite	the	lack	of	unanimity,	the	General	Assembly	voted	to	adopt	the	

partition	plan	in	November	1947.	Over	the	coming	six	months,	the	civil	war	in	Palestine	

escalated	as	the	parties	attempted	to	secure	their	claims	by	force.		However,	by	most	

historical	accounts,9the	poorly	trained,	ill-equipped,	and	politically	divided	Arab	militias	

were	outmatched	by	their	Jewish	rivals.	By	April	1948,	300,000	Palestinians	had	

already	fled	the	escalating	violence.10	On	May	14,	1948,	the	day	the	British	Mandate	was	

set	to	expire,	Israel	declared	independence	and	armies	from	the	neighboring	Arab	states	

joined	the	fray.		

	

The	war	in	Palestine	burned	for	another	eight	months,	with	no	fewer	than	three	

separate	ceasefire	attempts.	Following	the	September,	1948	assassination	of	UN	

Mediator,	the	United	Nations	General	Assembly	issued	Resolution	194	in	December,	

which		

																																																													
8 Documentary evidence suggests that Ben Gurion accepted the partition plan on the assumption that the Arab’s 
world reject it and a war would ensure. In the fighting, he anticipated being able to enlarge the boundaries of the 
Jewish State without losing the international seal of legitimacy for its creation. — GET CITATION FROM old 
piece 
9 See Benny Morris, Ilan Pape….. 
10 Aly, A.M.S, Feldman, S. & Shikaki, K. (2013). Arabs and Israelis: conflict and peacemaking in the Middle East. 
Palgrave Macmillan 
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The	milestone	document,	which	is	most	typically	associated	with	the	right	of	return,	

actually	marks	a	decisive	break	from	the	parameters	of	UN	General	Assembly	181.	First,	

in	its	call	for	the	establishment	of	a	conciliation	commission	to	replace	the	assassinated	

UN	mediator,	the	objective	of	the	conflict	resolution	process	shifts	from	coordinating	

the	implementation	of	the	partition	plan,	to	negotiating	a	settlement	between	the	

waring	parties,	which	addresses	the	outstanding	issues:	borders,	Jerusalem,	and	the	

return	of	refugees.	It	also	tacitly	recognizes	the	parties	to	those	negotations	as	Israel,	

and	the	neighboring	Arab	states.	In	a	forshawdoing	of	UN	Security	Council	Resoution		

	

The	focus	of	international	conflict	resolution	efforts	during	this	period	was	achieving	a	

durable	ceasefire	and	then	a	negotiated	settlement	that	would	allow	the	return	of	

refugees	and	acknowledge	the	independence	of	the	newly	founded,	state	of	Israel.		

There	are	several	works	documenting	the	negotiations	at	Lausanne	and	XXX	to	find	a	

suitable	avenue	of	resolution.	(Kapaln)	During	these	talks,	the	Palestinians	had	almost	

no	independent	representation.	Arab	states	became	the	de-facto	spokesmen	for	the	

territory	and	the	displaced	population.		This	continued	during	the	turbulent	1950s,	

where	the	objective	of	finding	a	solution	for	the	refugees	was	subsummed	under	the	

goal	of	maintaining	stability	in	the	regiona	nd	staking	out	competing	spheres	of	cold-

war	influence.	The	only	tangible	step	was	UNWRA…..		

	

Although	the	PLO	was	established	in	1964	-	Arab	states	remained	the	presumed	address	

for	settling	the	conflict,	as	much	as	the	conflict	became	part	of	the	regional	power-

struggle,	which	was	one	of	the	many	factors	propelling	the	region	to	war	in	1967.		The	

territorial	consequences	of	that	conflict	effectively	fused	the	Arab	states	as	parties	to	

the	solution.		This	is	where	242	comes	in	-	not	as	a	solution	to	the	conflict	of	1947	and	

1948	-	but	to	the	territorial	changes	of	1967	-	hence	the	focus	on	the	inadmissibility	of	

territory.	There	was	no	two	-state	solution	at	the	time.		Arafat’s	accession	as	the	

recognized	leader	of	the	struggle	in	1974	did	little	to	change	the	default	assumptions	

regarding	Israeli	withdrawal	in	exchange	for	peace	with	Egypt,	Syria	and	Jordan,	as	the	

method	of	resolving	the	entirety	of	the	conflict.	The	autonomy	arrangements	in	the	

1979	Camp	David	Accords	set	the	bar	for	how	the	Palestinian	question	would	be	

handled	within	the	framework	of	a	comprehensive	solution	to	the	Arab-Israeli	conflict.	
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Ironically,	it	was	the	failure	of	bilateral-state	to	state	talks	based	on	242,	which	laid	the	

ground-work	for	the	resurrection	of	a	two-state	solution	between	the	peoples	of	

Palestine.		As	the	first	intifada	gathered	steam,	the	late	King	Hussein	worked	out	a	series	

of	understandings	with	then	Israeli	Prime	Minsiter	Shimon	Peres	-	the	London	

agreement.	However,	Peres	was	in	a	unity	government	with	Yitzak	Shamir	who	rejected	

the	premise	when	he	assumed	his	turn	as	premier.	King	Hussein,	sensing	betrayal	and	

fearing	a	resurgence	of	the	“Jordan	option,”	something	often	touted	by	Shamir	-	drafted	

the	understudied	1988	“disengagement”	letter		-	which	effectively	recognized	the	

Palestinian	people’s	desire	to	seceded	from	Jordan.	This	letter	was	designed	ot	put	the	

problem	of	the	territories	back	in	Israel’s	lap	-	which	it	did	-	even	though	Madrid	tried	to	

fuse	Jordan	and	Palestine	back	together.]	

	

	

Part	three:	242	to	is	NOT	two	for	two!	

	

The	open-ended	nature	of	the	guidance	offered	these	two	core	issues	by	President	

Obama	in	2011,	or	even	by	George	W.	Bush	in	his	2002	Rose	Garden	address	endorsing	

Palestinian	statehood,	are	in	sharp	contrast	to	the	specificity	of	the	guidelines	for	

settling	the	territorial	aspects	of	the	dispute,	which	reference	the	need	for	secure	and	

recognized	borders	negotiated	on	the	basis	of	the	June	4,	1967	lines.	This	language,	of	

course,	is	drawn	from	UN	Security	Council	Resolution	242,	which	has	been	the	

consensus	formula	for	reaching	a	comprehensive	peace	in	the	Middle	East	for	nearly	

half	a	century.	References	to	the	landmark	resolution,	as	well	as	restatements	of	its	text,	

are	found	in	nearly	every	peace	initiative	since	it	was	adopted	in	November	1967:	

including	the	1979	Camp	David	Accords,	the	letters	of	invitation	to	the	Madrid	

conference,	the	Washington	Declaration	and	the	Jordanian-Israeli	peace	agreement,	all	

Israeli-Palestinian	interim	agreements,	the	2002	Quartet	Road	Map,	the	Arab	Peace	

initiative,	the	2014	Kerry	initiative,	and	most	recently,	reaffirmed	in	UN	Security	

Council	Resolution	2334.			
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However,	despite	its	continuity	and	pride	of	place	in	the	preamble	of	the	1993	

Declaration	of	Principles	on	Interim	self-government,	UN	Security	Council	Resolution	

242	was	never	intended	to	address	the	Question	of	Palestine	or	facilitate	the	

establishment	of	a	Palestinian	state.	On	the	contrary,	it’s	purpose	was	to	facilitate	a	

negotiations	between	the	belligerents	in	the	1967	war,	all	of	whom	were	sovereign	

states.	The	resolution’s	parsimony	reflected	the	presumed	goal	of	the	conflict	resolution	

process,	as	well	as	a	narrow	diagnosis	of	the	source	of	the	threat	to	international	peace	

and	security:	preventing	another	interstate	war	in	the	Middle	East.	As	sovereign	states,	

with	a-priori	rights	to	to	political	independence,	territorial	integrity	and	the	inviolability	

of	their	internal	affairs	the	role	of	the	security	council	was	to	reaffirm	the	obligations	of	

member	states	to	respect	these	rights,	as	well	as	attendant	rights	like	the	freedom	of	

navigation	and	the	inadmissibility	of	territory	by	force.		Other	issues,	like	the	refugee	

problem	or	the	establishment	of	demilitarized	zones	were	up	to	the	parties	to	negotiate,	

and	were	not,	in	an	of	themselves,	a	barrier	to	reaching	a	negotiated	settlement.	

	

The	peace	agreements	between	Israel	and	Egypt,	and	Israel	and	Jordan,	demonstrate	

the	formula	has	merits	with	regards	to	establishing	borders	and	preventing	another	

inter-state	war.	However,	the	parameters	of	those	agreements	are	instructive	in	

understanding	why	it	has	proven	less	effective	with	the	Israeli-Palestinian	dispute.		

	

Per	the	formula,	both	agreements	contain	explicit	arrangements	for	the	withdrawal	

from	occupied	territory,	mutual	recognition,	the	establishment	of	diplomatic	relations,	

and	the	designation	of	boundaries.	Both	agreements	also	contain	provisions	for	dealing	

with	those	issues	they	could	not	resolve,	all	of	which	are	recognized	as	multilateral	in	

nature	because	they	pertain	to	the	question	of	Palestine.	However,	the	inability	of	the	

parties	to	reach	an	agreement	on	those	issues	neither	prevented	the	culmination	of	a	

peace	agreement,	nor	was	seen	as	inviting	the	risk	of	future	war.	

	

Despite	repeated	calls	for	the	Israelis	and	Palestinians	to	reach	a	similar,	framework	

agreement,	which	settles	the	territorial	issues	and	leaves	the	others	for	future	

deliberations,	the	inability	of	the	parties	to	retreat	behind	secure	and	mutually	

recognized	boundaries	means	the	risk	confrontation	and	escalation	to	violence	will	

remain	a	constant	(Fearon	1995).		Moreover,	successful	economic	and	security	
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cooperation	between	the	parties	has	consistently	proven	insufficient	to	prevent	routine	

eruptions	of	violence.	Instead,	spoilers	habitual	exploit	the	tense	status	quo	to	provoke	

confrontations,	entrench	enemy	images	and	erode	the	possibility	of	compromise.	

The	letters	of	invitation	to	Madrid	put	242	as	the	framework,	and	the	parallel	talks	

launched	by	the	Madrid	conference	established	the	insistence	of	the	Palestinians	to	have	

their	own	share	of	the	land-for	peace	deal.		This	was	formalized	in	Oslo.	

	

	

As	a	conflict	resolution	formula	for	establishing	peace	between	sovereign	states,	the	

scope	of	the	resolution	is	limited	to	borders,	belligerency,	and	the	affirmation	of	the	

territorial	integrity	of	sovereign	states.	Save	a	vague	and	passing	reference	to	the	need	

for	a	concomitant	solution	to	the	problem	of	refugees,	the	core	issues	in	the	Israeli-

Palestinian	dispute	are	simply	not	addressed.	This	is	not	surprising	given	that	the	

return	of	refugees,	the	status	of	Jerusalem,	religious	or	minority	rights,	arrangements	

for	self-governance,	or	even	secession,	are	all	matters	that	fall	under	the	rubric	of	

internal	affairs,	which	are	not	only	inviolable,	would	not	be	the	subject	of	negotiations	

over	the	withdrawal	from	territory	and	recognition	of	borders.		However,	these	are	the	

very	issues	on	which	the	negotiations	consistently	broke	down.	

	

Irony	is	that	242	was	never	intended	to	bring	about	a	two	state	solution	—	Nabil	

ElAraby	-	Palestinians	were	with	Jordan	at	the	time.	Idea	was	to	get	comprehensive	

solution	between	Israel	and	3	principle	belligerents	-	just	solution	for	refugees	tacked	

on.		It	was	first	connected	to	the	Israeli-Palestinian	conflict	during	the	Egyptian-	Israeli	

negotaitons,	then	swallowed	by	Arafat	in	1988	and	formally	grafted	onto	the	peace	

process	with	the	DOP	in	1993.	However,	its	formal	adoption	didnt	make	it	any	more	

suitable.	Moreover,	gave	an	unecessary	centarlity	to	preserving	the	June	4th	lines	as	if	

they	were	something	more	than	the	1949	armstice	lines.	

	

Incompatatbiliyt	seen	in	process	-	parties	able	to	make	compromises	on	territory,	

borders,	security…	but	foundered	on	Jerusalaem		and	refugees	—-	these	are	ideational	

issues	that	cut	to	the	core	of	what	this	conflict	is	—	an	armmed	self	determination	

conflict.	Cannot	make	compromises	on	this	without	touching	on	the	national	narrative.	
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these	are	existential	issues	in	that	sense	-	not	that	compromises	is	impossible,	but	that	

leaders	hard	pressed	to	make	such	concessions	-	territory	is	fungilbe	-	Jerusalem	is	not.	

But	that	doesn’t	mean	can’t	be	forced	(Mommani	quote	here	-	)	an	imposed	solution	

provides	cover	-	ence	Arafat	looking	for	cover	from	Arab	states	on	Jersualem	

comrpomise.	Yet	no	cover	provided	in	242	framework.	

	

The	problem	with	that	formula,	as	demonstrated	by	the	recent	spike	of	violence	in	

Jerusalem,	is	that	such	interim	agreements	do	not	address	the	day-to-day	friction	points	

between	the	parties	or	prevent	spoilers	from	exploiting	the	status-quo	to	provoke	

destabilizing	confrontations.	Unlike	the	bilateral	peace	agreements	between	Israel	and	

Jordan	and	Israel	and	Egypt,	both	of	which	contain	explicit	references	to	the	absence	of	

agreement	on	those	issues	in	the	conflict	related	to	the	conflict	in	1948,	Israelis	and	

Palestinians	cannot	retreat	behind	secure	and	recognized	boundaries	to	await	the	

inauguration	of	a	multi-lateral	conference	on	the	future	of	Palestine.	Instead,	another	

interim	agreement,	even	one	that	allows	for	a	provisional	Palestinian	state,	will	only	

entrench	the	very	status	quo	many	are	arguing	already	constitutes	a	binational	state	

(Carter,	972,	Mondowiess,,,)		and	further	encourages	the	parties	to	focus	their	efforts	on	

establishing	“facts	on	the	ground”	to	support	their	narrative	through	unilateral	actions:	

Israel	through	settlement	expansion	and	the	immigration	of	Jewish	nationals	from	other	

countries,	and	Palestinians	through	touting	the	righteousness	of	their	cause	in	

international	forma	and	clawing	back	demographic	superiority	lost	after	the	expulsion	

of	750,000	Palestinians	between	1947	and	1949.	

	

Part	IV:	Treat	the	problems	not	the	symptoms	—	or	Old	cure	new	generation	—		

	

Fortunately,	there	is	a	proposal	for	partition	that	does	just	that…	

What	181	had	re	others.	

	

And	that’s	not	all…	partition	is	a	traumatic	solution		-	like	amputation	-	studies	suggest	

that	problems	like	rump	states,	etc	—	and	with	all	internal	armed	conflicts	-	can	relapse	

181	had	foresight	in	its	attention	to	governance,	minority	rights,	etc.		Most	importantly,	

immigration	policy.	
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Part	V	-	what	needs	to	happen	to	get	there?		Residual	legitimacy	—	242	does	not	confer	

sovereignty	on	those	parts	of	Palestine	aquired	by	force	in	1947	or	1967	-	242	limits	to	

reccent	conflict	because	the	state	belligerents	had	those	particular	claims.			There’s	a	

reason	no-body	has	their	embassy’s	in	East	Jerusalem	-	it’s	supposed	to	be	a	corpus	

sepratum.		Going	to	181	doesn’t	undo	recognition	of	Israel	-	just	broadens	the	scope	of	

the	discussion	on	borders.		Where	it	is	tricky	is	that	it	requires	termination	of	Oslo	-	

including	PA,	intergration	and	ascension	of	Palestinians	from	“inside”	—	which	is	why	

governance	provisions	are	so	critical.		Arab	states	could	help	by	retracting	the	Arab	

peace	initiative	and	-re-endorsing	181.		

	

Conclusion	

As	referenced	in	UN	Secretary	General’s	2016	address,	the	world	recognized	the	

necessity	of	a	two-state	solution	nearly	seventy	years	ago,	when	the	UN	General	

Assembly	adopted	the	recommendations	of	the	United	Nations	Special	Commission	on	

Palestine,	and	voted	in	favor	of	the	majority	plan	for	partition	with	economic	union.		

However,	what	the	UN	Secretary	General	failed	to	mention,	is	that	the	world	body	opted	

for	partition	precisely	because	Great	Britain’s	thirty	year	experiment	in	building	a	

binational	state	had	failed.	It	is	largely	forgotten	that	the	decision	by	the	newly	formed,	

international	body	to	endorse	the	partition	plan	was	driven	by	the	recognition	of	the	

fundamental	incompatibility	between	the	competing	national	aspirations	of	the	Arab	

and	Jewish	communities,	a	desire	to	bring	an	end	to	the	unrelenting	violence	in	the	

territory,	and	to	find	some	accommodation	for	Jewish	refugees	from	World	War	II.11		It	

was	not	an	affirmation	of	either	groups’	claim	to	the	territory	in	part	or	in	whole.	On	the	

contrary,	it	was	a	well-studied,	sober,	and	circumspect	exercise	in	conflict	resolution,	

which	acknowledged	the	sub-optimal	nature	of	partition	and	included	provisions	to	

minimize	its	costs	and	to	bolster	its	prospects	for	success.	

																																																													
11 Hodgkins 2004, UNSCOP 
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PREHISTORIC	ARAB-ISRAEL	CONFLICTS	AND	MYRIAD	FACTORS:	A	CRITIQUE	TO	THE	
CONTRIVANCES	OF	OPTIMISTIC	CONFLICT	RESOLUTION	

Md.	Nazmul	ISLAM1	

Abstract	

Prehistoric	facts	are	often	seen	as	the	truth,	or	regimes	of	truth,	that	can	be	easily	established	by	a	
combination	of	power	and	perceived	knowledge.	This	suggests	that	the	perceived	roots	of	conflict	
and	terrorism	are	often	enshrined	in	subjective	historical	realities,	established	through	relative	facts	
and	the	construction	of	the	regimes	of	truth	.This	article	has	been	connoted	in	fifth	major	offshoots.	
Firstly,	 this	 section	 describes	 prehistoric	 conditions	 from	 three	 religious	 points	 of	 view	 (Jews,	
Muslims	 and	 Christians)	 which	 have	 been	 concocted	 to	 modern	 political	 doctrines	 (Zionism,	
Palestinianism,	Pan-Arabism	etc.)	in	the	construction	of	conflict.	Arab	people	involved	in	the	war	on	
behalf	of	Palestinians	because	of	having	envisioned	pan-Arabism	near	the	greater	Syria.		Secondly,	
this	section	deals	with	the	four	major	Arab-Israel	wars	in	1947,	1956,	1967	and	1973	in	the	Middle	
East.	 Israel	 has	 become	 independent	 country	 following	 the	 1st	 Arab-Israel	 war	 and	 Palestinian	
established	PLO	(Palestine	Liberation	Organization	in	1964).	United	Nations	has	passed	resolutions	
on	the	solution	to	the	conflict	for	several	times	as	dominant	peace	treaties	were	signed	such	Camp	
David	treaty	in	1978	following	those	UN	Resolutions	.Israel	attacked	in	Lebanon	and	Iraq	in	1982	
following	their	‘pre-emptive	and	pro-active	policy’.	Thirdly,	this	section	deals	with	the	processes	of	
the	declaration	of	war	of	independence	by	Palestinians	through	the	Intifada	(mass	uprising)	in	1987	
and	2001	under	the	 leadership	of	Hamas	(a	political	organization).	 In	the	mid	time	of	 these	two	
mass	uprising,	there	were	signed	peace	treaty	such	as	Oslo	accord	in	1993,	Wye	River	treaty	in	1998,	
Sharm	el-Sheikh	Memorandums	in	1999	and	The	Roadmap	for	Peace	in	2003	as	efforts	to	resolve	
the	conflict	following	dominant	UN	Resolution	242	and	339	particularly.	Fourthly,	this	section	deals	
with	major	factors	of	war	eruption	in	2014	between	Israel	and	Palestine	following	previous	political	
complexities.	 Fifthly,	 several	 kinds	 of	 optimistic	 solutions	 have	 been	 proposed	 in	 resolving	 this	
conflict	which	may	conducive	to	both	countries.	

Keywords:	Zionism,	Palestinianism,	Pan-Arabism,	Arab-Israel	wars,	Camp-David	Treaty,	Intifada,	
Oslo	Accord,	Wye	River	and	Sharm	el-Sheikh	Memorandums,	Conflict	Resolution.	

1. Preamble	
	
Israel	and	Palestine	are	two	countries	which	are	located	on	the	bank	of	the	East	side	of	
Mediterranean	Sea	in	the	Middle	East.		This	place	is	crucial	for	the	production	of	the	76	
%	oil	production	around	the	world	(Hai,	2013:96)	and	this	area	 is	also	crucial	 for	 the	
centre	of	three	continents	as	Asia,	Europe	and	Africa.	Jordan,	Syria	and	Iraq	are	the	three	
Arabian	countries	of	Asian	Continent,	located	on	the	east	side	of	Israel	and	Palestine	as	
Egypt	is	located	on	the	south	side	of	Israel	and	Palestine	in	the	African	continent.	Arabs	
along	 with	 Palestinian	 people	 engaged	 in	 this	 conflict	 for	 many	 social,	 political	 and	
economic	factors	in	this	arena.	The	Arab-Israel	conflict	is	a	complicated	internationalized	
																																																													
1	Corresponding	Author:	PhD	Researcher,	Political	Science	and	Public	Administration	(English),	
Faculty	of	Political	Science,	Ankara	Yildirim	Beyazit	University	(AYBU),	Ankara,	Turkey.	E-mail:	
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conflict	in	the	Middle	East.	The	construction	of	conflict	is	in	the	religious	creeds	of	three	
major	religious	groups	which	make	incentive	for	the	construction	of	conflicting	ground	
since	 1300	 B.C.	 and	 political	 doctrine	 has	 been	 amalgamated	 with	 that	 religiously	
constructed	 conflicting	 ground	 concomitantly.	 In	 this	 perception,	 the	manipulation	 of	
history	for	the	creation	of	facts	that	can	be	employed	to	vindicate	a	particular	policy	or	
reinforce	an	ideology,	are	common	features	of	conflicts	where	adversarial	interpretations	
of	 historical	 events	 are	 employed.	 In	modern	 international	 politics,	 Israel	 is	 a	 salient	
alliance	of	the	United	States	since	1950s.	USA	as	a	Christian	dominated	country	provides	
most	of	the	military	assistances	to	the	Israel	to	fight	against	Arabs	and	Palestinian	people	
in	the	Middle	East	which	makes	sustain	the	propensity	of	the	conflict	and	at	the	same	time	
USA	is	trying	to	make	peace	treaty	with	Palestinian	as	bystander	policy.	These	complex	
factors	sustain	a	permanent	conflict	in	the	Middle	East,	particularly	between	Arab	along	
with	Palestinian	and	Israel	conflict	of	Middle	East.	
	

2. Prehistoric	construction	of	Arab-Israel	Conflict	
	
The	prehistory	of	Israel-Palestine/Arab-Israel	conflict	is	rooted	in	the	religious	creeds	of	
three	 religious	 (Franks,	 2006:	 120-134)	 groups	 such	 as	 Zionism,	 Palestinians	 and	
Christian	religion	who	have	been	amalgamated	with	the	modern	political	doctrines	led	to	
the	construction	of	conflict.		
	

2.1 	The	Belief	of	Israel	in	Promised	Land	and	Zionism	
	
Israeli	 people	 believes	 in	 Zionist	 whose	 claim	 is	 located	 in	 Biblical	 Narratives	 of	 Old	
Testament	period	and	the	Twelve	tribes	led	by	Moses	out	of	Egypt	to	the	‘‘Promised	Land	
of	Canaan’’	where	they	established	‘‘the	Israelite	era’’	in	about	1300	BCE.	After	this	region	
became	known	as	Judea,	Samaria	and	Galilee	and	later	included	the	kingdoms	of	David	
and	Solomon.	Despite	the	weakening		and	decline	of	the	kingdom	following	successive	
assaults	by	regional	powers,	 it	was	the	Roman	Empire	that	Finally	Ended	the	Israelite	
Kingdom	in	63	BCE	and	following	two	rebellious	in	66	and	70	BCE,	Jews	were	driven	into	
Exile	and	Dispersion.	In	this	construction,	there	are	two	ways	that	Israeli	claims	to	return	
their	antique	homeland	given	by	god.		
	
One	is	that	Jews’	claims	and	rights	to	ownership	of	the	land	by	inculcating	“the	principles	
of	 legitimacy	 and	 justice”	 (Bisharat,	 1994:474-476).	 Their	 belief	 is	 rooted	 in	 religious	
belief	and	has	unquestionable	authority	and	legality	for	the	Jewish	people	lead	to	claiming	
of	right	to	land	of	which	they	were	wrongfully	dispossessed	by	Roman	Empire	and	exiled	
from	in	the	first	century	BCE.	So,	the	right	to	return	of	all	Jewish	people	to	a	homeland	
they	were	driven	from.	Another	is	“Zionism”	which	was	originated	in	the	Eastern	Europe	
in	the	late	19th	century	with	political	voice	by	Theodore	Herzl	in	his	publication	of	The	
Jewish	State	in	1896	(Herzl,	1896:67).	He	developed	that	political	doctrine	with	the	ideas	
of	European	Enlightenment	and	French	Revolution	 in	 response	 to	 increasing	 levels	of	
Anti-Semitism	in	Europe	at	that	time.	The	implications	of	Zionism	resulted	in	first	wave	



	 35	

of	Jewish	immigrants	who	arrived	in	Palestine	in	1902	for	their	safety	and	ethnic	well-
being.	 In	 the	 modern	 era	 Orthodox	 Zionist	 maintains	 that	 when	 the	 first	 Jewish	
immigrants	arrived	from	Europe	in	the	nineteenth	century,	the	land	of	Palestine	was	a	
deserted	country	and	had	no	native	population	in	which	rootless	Arabs	were	 living	as	
nomadic	 in	 that	 place	 which	 implies	 that	 Non-Jews	 were	 not	 intrinsically	 part	 of	 it	
resulted	in	revisionist	Zionism	was	formulated	in	1925	by	the	Ze`ev	Jabotinsky	that	the	
justification	 for	 the	 use	 of	 force	 through	 violence,	 conflict,	 terrorism	 and	 holy	war	 to	
achieve	Zionist	Objectives	in	modern	period.		
		

2.2 	The	Palestinian	Belief	on	Canaanites,	Philistines	and	Holy	Land	
	
Palestinians	believe	that	they	were	descendants	of	two	ancient	peoples,	the	Canaanites	
and	 Philistines	 which	 according	 to	 the	 Bible	 were	 the	 earliest	 known	 inhabitants	 of	
Palestine	or	the	land	of	Canaan	from	3000	BCE.	During	Israelite	period	they	existed	as	a	
minority	but	were	regenerated	by	the	arrival	of	Islam	in	610	AD.	Palestinian	legitimacy	
for	action	is	based	on	their	legal	rights	as	not	only	the	original	but	also	the	continuous	
occupants	 and	 inhabitants	 of	 the	 land.	 This	 land	 is	 also	 crucial	 to	 them	 because	 ‘‘Al-
Aqsua’’	is	situated	in	Jerusalem	which	have	made	themselves	to	consider	that	land	as	holy	
land.		The	Palestinian	claim	to	justice	stems	from	legitimacy	and	the	right	to	maintain	an	
unbroken	inhabitancy	of	their	homeland	(United	Nations	Headquarters:	1984).	This	is	a	
legal	claim	to	permanent	residency	which	in	the	context	of	the	modern	conflict	is	injustice	
by	 the	 Israel	 who	 have	 occupied	 and	 forced	 them	 out	 of	 their	 homeland.	 From	 both	
ancient	historical	narratives,	legitimacy	and	justice	can	be	employed	to	endorse	methods	
to	re-claim	the	land,	such	as	just	cause	and	just	war	theories,	which	are	engaged	to	justify	
violence,	conflict,	terrorism	and	holy	war	their	objectives.		

Palestine	nationalism	originated	during	the	end	of	the	Ottoman	Empire	(Welty,	1995:	15-
35).	The	 final	defeat	of	 the	Ottomans,	 the	Old	Arab	order	of	political	allegiance	 to	 the	
dynastic	sovereign	of	the	Islamic	state	was	gradually	replaced	by	the	one	of	the	allegiance	
to	the	country	in	which	one	lived.	The	beginning	of	this	movement	was	the	appearance	of	
political	Arabism	in	1908-14	in	response	to	growing	Turkish	Nationalism	as	typed	by	the	
1908	young	Turks	revolt	and	resisting	to	Zionism	which	made	nationalistic	concept	in	
Arab	People.	Arab	nationalism	replaced	by	Arabism	after	the	defeat	of	Ottoman	Empire	
at	the	end	of	1st	world	war.	Arab	nationalism	revolted	against	Turks	in	1916	under	the	
influence	of	western	powers	based	on	self-determination,	individual	rights,	freedom	and	
they	also	envisioned	of	Pan-Arabism	including	Palestine.	But	the	hopes	of	making	Pan-
Arabism	 were	 frustrated	 by	 the	 emergence	 of	 the	 1916	 ‘Sykes-Picot	 agreement’	 and	
‘Balfour	declaration’	in	1917	to	establish	an	independent	state	of	Israel	that	created	the	
British	mandate	in	Palestine	in	1922	under	the	League	of	Nations.		

At	that	time	Palestine	people	were	fragmented	and	were	controlled	by	the	 indigenous	
Palestinian	elites	and	the	Zionist	leadership	under	British	Patronage.	Palestinian	elites	
were	also	divided	in	two	major	parts	such	as	one	part	was	the	Old	ottoman	leaders	and	
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urban	elites	wanted	‘an	independent	Palestine’	but	other	part	was	the	young	elite	leaders	
wanted	 ‘Palestine	with	 Arab	 unity	 of	 Great	 Syria’	 as	 pan-Arabism.	 Palestinian	 people	
established	resistance	groups	by	the	help	of	‘Sheikh	Al-Qassam’	in	response	to	purchasing	
the	land	of	Palestine	by	the	Zionist	people	from	British	which	was	dislocating	the	local	
peasants	 of	 Palestinian.	 At	 the	 same	 time	 Palestinian	 people	 employed	 counter	 the	
imperialism	of	the	British	Mandate	and	threat	posed	by	Zionism.	Arab	revolted	against	
land	grabbing	of	Zionist	in	1936	because	Arab	had	envisioned	of	making	a	‘Pan-Arabism’	
(reinforced	by	the	establishment	of	‘Arab	League’	in	1945)	like	Ottoman	Empire	and	have	
similarities	 in	 culture,	 language,	 religion,	 ideology	 and	 identity	 to	 Palestinian	 people	
which	 demanded	 stopping	 the	 Jewish	 Immigration	 led	 to	 civil	 disorder	 until	 it	 was	
resolutely	and	progressively	put	down	by	the	British	by	1939.	The	overwhelming	power	
of	the	British	and	growing	strength	of	the	Zionists	compelled	Palestinian	to	look	to	other	
more	Arab	Nations	 for	 assistance	 and	 protection.	 In	 this	 constructs,	 Zionists	 adopted	
‘Terrorist	tactics’	against	Arabs	in	response	to	the	resistance	of	intransigent	Palestinian.	
That	 revolt	 in	 1936	 by	 Arabs	 established	 the	 framework	 of	 conflict	 between	 the	
Palestinian	Arab	and	the	Jews	in	1939.			

2.3 	Christianism	and	Occident	Assistance	to	Israel	
	
This	region	is	also	crucial	for	the	Christian	religion	because	Jesus	(Christ)	was	born	in	
Bethlehem	 (Jerusalem).	 In	 this	 contrast,	 western	 powers	 such	 as	 United	 States	 of	
America,	 United	 Kingdom	 and	 France	 always	 act	 on	 the	 behalf	 of	 ‘Zionist’	 people	 in	
protecting	that	holy	land.			
	

3. The	Salient	Arab-Israel	Conflicts	in	the	Middle	East	
	

There	were	four	major	Arab-Israel	conflicts	happened	in	the	Middle	East	in	1947,	1956,	
1967	and	1973	etc.	which	have	sundry	previous	factors	to	be	erupted	in	the	Middle	East.			
	
3.1	The	1st	Arab-Israel	War	in	1947		
	
There	were	provocative	factors	for	the	emergence	of	Arab	Israel	war	in	1948	such	as;	
Arab	Revolt	and	Jewish	Revolt:	As	the	mandatory	power	responsible	for	Palestine,	in	the	
1936	Britain	had	faced	an	Arab	revolt	which	it	had	crushed	and	then	a	Jewish	revolt	from	
1945	 onward	 demanding	 a	 Jewish	 state.	 This	 situation	 led	 to	 direct	 conflict	 between	
Arabs	and	Israel	in	that	arena.			
American	 Pressure	 Favoring	 Zionism:	 Faced	 with	 and	 American	 pressure	 favoring	
Zionism,	Britain	decided	to	abdicate	its	responsibility	and	handed	the	Palestine	question	
over	 to	 the	 newly	 formed	 United	 Nations	 in	 February	 1947	 though	 British	 forces	
remained	indirectly	in	Palestine	to	May	1948	(Barker,	2002).	
The	 U.N.	 General	 Assembly	 Approval	 for	 Partition	 of	 Palestine:	 The	 U.N.	 General	
Assembly	 approved	 recommendations	 for	 partition	 of	 Palestine	 into	 a	 Jewish	 and	 a	
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Palestinian	state	in	November	1947	led	to	intense	civil	strife	between	Jews	and	mostly	
Palestinian	Arabs	that	resulted	in	the	creation	of	Israel.	
Initiation	of	Subversive	War	between	Arabs	and	Israel:	Basically	envisioned	regional	
Pan-Arab	States	were	Syria,	Jordan,	Egypt,	Lebanon	and	Iraq.	The	roots	of	war	were	in	
the	Arab	revolt	of	1936	and	the	realization	by	the	Palestinians	and	the	Israelis	that	they	
faced	 conflict	 over	 their	 incompatible	 claims	 to	 the	 land	of	British	Palestine.	 It	 is	 this	
construct;	Israel	employed	Jewish	Terrorist	Organizations	such	as	“the	Irgun	and	Lehi”	
or	“Stern	Group”	who	incorporated	national	liberation	into	the	Zionist	discourse	to	justify	
attacks.	The	Jewish	terrorist	groups	in	this	period	employed	solipsistic	violence	that	was	
intended	to	inspire	and	motivate	the	Jewish	People	as	state-supported	terrorism	since	
they	declared	independence	(Hertz,	2009).	
	
3.2	The	2nd	Arab-Israel	war	in	1956		
	
There	were	provocative	factors	for	the	emergence	of	Arab	Israel	war	in	1956	such	as;
	 	
Certain	Factors:	In	1956,	three	of	the	Twentieth	Century's	most	dominant	forces	such	
as;	nationalism,	Cold	War	and	Arab	along	with	Palestinian	–Israeli	dispute	in	the	Egyptian	
regions	known	as	the	Suez	Canal	and	the	Sinai	Peninsula	came	concomitantly.	The	Cold	
War	struggle	between	the	mostly	democratic	and	capitalist	West	against	the	Communist	
East	 dominated	 by	 the	 Soviet	 Union	 and	 China	 as	 both	 helped	 and	 hindered	 the	
Nationalist	goals	of	many	African	and	Asian	countries	(O’Ballance:	1960).	
The	‘Nationalization	of	the	Suez	Canal’	by	Egypt:	The	key	issue	is	the	nationalization	of	
the	Suez	Canal	by	Egyptian	President	Gamal	Abdel	Nasser	 in	 July,	1956.	Tensions	also	
mounted	during	1956	as	Israel	became	convinced	by	the	western	power	that	the	Arabs	
were	preparing	 for	war.	As	part	of	Egyptian	President	Nasser's	nationalist	agenda,	he	
took	control	of	the	Suez	Canal	zone	away	from	the	British	and	French	companies	which	
owned	it	(historyguy.com,	2016).	
Israeli	‘Pro-Active	and	Pre-Emptive	measures’	Against	Palestinian	and	Arabs:	In	this	
war	 Israel	 took	 security	 policy	 by	 violence	 including	 ‘pro-active	 and	 Pre-emptive	
measures’	against	 the	desire	of	Pan-Arabism	by	Palestinian	Arab	armed	groups	which	
increased	the	sense	of	isolation,	frustration	and	disappointment	with	the	Arab	nations.	
This	situation	made	space	for	the	emergence	of	the	‘Fedayeen’	or	irregular	Arab	Fighter.	
These	 fighters	emerged	 from	the	refugee	camps,	 initially	 in	Gaza	and	were	 trained	by	
Egypt.	They	embarked	on	continuous	cross	border	guerrilla	operations	against	 Israeli	
military,	settler	and	civilian	targets.	This	was	the	beginning	of	coordinated	and	organized	
Palestinian	military	action	against	Israel	and	more	importantly	demonstrates	the	practice	
of	the	discourse	of	Palestinian.	
	
3.3	The	3RD	Arab-Israel	War	
	
Short	Line;	Six-Day	War:	This	is	also	called	June	War,	Six	days	war	or	Third	Arab-Israeli	
War.	A	brief	war	that	was	took	place	in	June	5–10	in	1967.	Israel’s	influential	victory	for	
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example	where	included	the	capture	of	the	Sinai	Peninsula,	Gaza	Strip,	West	Bank,	Israeil	
occupied	Jerusalem,	and	the	Golan	border	between	Syria	and	Israel;	the	status	of	these	
territories	subsequently	became	a	most	important	point	of	argument	in	the	Arab-Israeli	
conflict	for	a	continued	conflict	in	middle	east	(Oren:	2002).	The	1967	Arab-Israeli	War	
was	 failure	 of	 the	 Kennedy	 administration’s	 which	 efforts	 to	 prevent	 renewed	 Arab-
Israeli	conflict	again	following	the	1956	Suez	War	(history.state.gov,	2016).	
The	Pre-war	Crisis:	Causes,	Rising	Factors:	There	are	mentioned	some	salient	prewar	
conditions	which	propelled	stimulus	to	go	on	war	as;	
The	War	and	its	Aftermath;	Consequence:	
There	are	major	consequences	are	contemplated	from	political	complexities	at	that	time	
such	as-	
Israeli	Occupation;	A	ceasefire	was	made	on	10th	June	of	1967After	Israel	had	launched	
a	 devastating	 attack	 on	 Egypt,	 Jordan	 and	 Syria	 On	 2nd	 of	 June	 1967	 in	 response	 to	
provocative	troop	movements	and	border	skirmish.		Israel	captured	the	West	Bank	and	
the	Old	city	of	Jerusalem	from	Jordan	and	the	Golan	Heights	from	Syria	and	the	capture	
of	the	Sinai	Peninsula,	Gaza	Strip	from	Egypt	during	the	course	of	defeating	the	combined	
forces	of	Egypt,	Jordan,	Syria	and	Iraq.	The	status	of	these	territories	afterward	became	a	
major	 point	 of	 disputation	 in	 the	 Arab-Israeli	 conflict.	 The	 1967	 war	 also	 had	
international	 ramifications	 for	 the	Cold	War	as	 the	Soviet	Union	saw	 its	 two	principle	
Middle	East	client	states,	Egypt	and	Syria,	defeated	by	an	American	Ally.	Consequently,	
the	Soviet	Union	sought	to	rebuild	the	shattered	armed	forces	of	both	states.	
The	Development	of	the	Palestinianism;	effect	of	the	June	war	on	the	Palestinians	was	
dramatic	and	it	fundamentally	influenced	the	development	of	the	Palestinianism	because	
they	seemed	that	they	have	to	take	arm	for	their	own	independence	without	the	help	of	
Arab	States.	They	used	‘Fedayeen’	(self-	sacrifice	for	religion)	infrastructure	to	develop	
and	further	its	objectives	of	Autonomy,	both	from	the	occupation	of	Israel	and	from	the	
Control	of	the	Arab	states.	The	new	independence	movement	was	driven	primarily	by	the	
nationalist	 Organization	 ‘Fateh’	 (established	 in	 1956).	 This	 was	 the	 strongest	 of	 the	
Palestinian	resistance	groups	and	sought	to	exploit	the	post-1967	situation,	by	seeking	
quickly	 fill	 the	 leadership	 vacuum	 left	 by	 the	 defeated	 Arab	 states	 and	 assume	
management	of	the	Palestinians	and	later	PLO	(Palestine	liberation	Organization,	1964).	
Palestine	National	Council	(PNC)	was	established	for	their	economic,	political	and	social	
infrastructure.	The	appearance	of	PFLP	(Popular	Front	for	the	liberation	of	Palestine)	and	
DFLP	were	also	revolutionary	organizations	employed	Marxist	or	Structural	anti-colonial	
discourse	in	achieving	of	their	own	independence.	
	
3.4	The	4TH	Arab-Israel	War	
	
4th	Arab-	Israel	war	was	fought	among	Arab	states-	Egypt	and	Syria	and	Israel	on	6-25	
October,	1973.	It	is	also	known	as	Yom	Kippur	war,	Ramadan	war,	October	war	as	Arab	
coalition	launched	a	joint	surprise	attack	on	Israeli	position	on	the	holiest	day	in	Judaism	
which	was	also	the	Muslim	holy	month	of	Ramadan	(Rabinovich:	2005).	The	war	was	part	
of	the	Arab–Israel	conflict	following	the	wars	In	September	1967	in	which	the	Khartoum	
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Arab	 Summit	 issued	 the	 "three	 no's",	 resolving	 that	 there	 would	 be	 "no	 peace,	 no	
recognition	 and	no	negotiation	with	 Israel".	As	 a	 result	 the	Arab	 countries	 refused	 to	
negotiate	peace	and	repeated	their	goal	of	destroying	Israel	at	the	Khartoum	conference	
(Milestones:	1969–1976).	This	was	only	for	retrieving	of	their	lost	land	in	previous	war	
in	1967.			
The	Salient	Causes	of	the	War:	
There	are	mentioned	dominant	causes	of	this	war	such	as;				
Esperance	of	the	Conquering	the	Lost	Lands;	After	surprising	Israel’s	victory	in	the	Six-
Day	War	 of	 1967	 Israel	 was	 freed	 four	 times	 its	 previous	 size	 from	 Arab	 countries.	
Furthermore,	 Sinai	 Peninsula	 lost	 from	Egypt	 about	 23,500-square-mile	 area	 and	 the	
Gaza	Strip,	even	Jordan	lost	the	West	Bank	and	East	Jerusalem,	and	Syria	lost	the	strategic	
Golan	 Heights.	 By	 the	 results	 of	 this	 Six	 Day	 War	 brought	 one	 million	 Palestinians	
occupied	under	the	rule	of	Israel.	At	this	point,	Israelis	were	divided	to	think	about	the	
West	Bank,	and	a	new	religious-nationalistic	movement,	Gush	Emunim,	emerged,	 that	
pushed	for	settling	these	areas.	Finally,	the	Arab	Palestinians	started	to	mark	themselves	
as	a	people	and	to	claim	an	independent	state.	Accordingly	East	Jerusalem	reunited	with	
West	Jerusalem	and	in	1980	proclaimed	Israel’s	indivisible	capital	but	also	claimed	by	the	
Palestinians	as	their	capital	which	became	a	hub	issue	for	both	sides	involve	with	conflict.	
The	division	of	Jerusalem	with	its	holy	places	leads	another	conflict	between	Arab	and	
Israel	(Simon,	1973:	2).	
Perception	of	Anwar	el-Sadat;	When	Anwar	el-Sadat	 (1918-81)	became	president	of	
Egypt	in	1970,	he	found	himself	leader	of	an	economically	troubled	nation	that	could	ill	
afford	 to	 continue	 its	 endless	 crusade	 against	 Israel.	 He	 wanted	 to	 make	 peace	 and	
thereby	 achieve	 stability	 and	 recovery	 of	 the	 Sinai.	 He	wished	 to	 go	 negotiation	with	
Israel	in	response	to	an	initiative	by	UN	intermediary	Gunnar	Jarring	but	Hafez	al-Assad,	
the	leader	of	Syria,	had	a	different	view.	He	had	little	interest	in	negotiation	and	felt	the	
retaking	of	the	Golan	Heights	would	be	a	purely	military	option	(Simon,	1973:	2).		
Camp	 David	 Agreement;	 Camp	 David	 Agreement	 was	 the	 inclusive	 and	 long-lasting	
settlement	of	 the	Middle	East	 conflict	 through	 the	 conclusion	of	peace	 treaties	by	 the	
resolutions	 of	 242	 and	 338	 based	 on	 Security	 Council	 in	 all	 their	 parts	which	would	
become	 a	model	 for	 coexistence	 and	 cooperation	 among	 nations.	 Their	 purpose	 is	 to	
achieve	peace	and	good	neighborly	relations.	From	September	5	to	September	17,	1978	
Camp	 David	 accords	 was	 signed.	 In	 that	 time	 Anwar	 al-Sadat,	 President	 of	 the	 Arab	
Republic	of	Egypt,	and	Menachem	Begin,	Prime	Minister	of	Israel	met	with	Jimmy	Carter,	
the	President	of	the	United	States	of	America,	at	Camp	David	in	the	United	States	for	these	
accords.	It	was	the	first	peace	deal	between	Israel	and	an	Arab	state.	It	has	been	stated	as	
the	“framework	for	peace	in	the	middle	east”.	In	order	to	achieve	peace	between	them,	
Israel	and	Egypt	agree	to	negotiate	in	good	faith	with	a	goal	of	concluding	within	three	
months	of	the	signing	of	the	Camp	David	peace	accord.	
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Conflicting	parties	agreed	on	these	basic	points	(The	Camp	David	Accords:	1979):	

• All	 of	 the	 principles	 of	UN	Resolution	242	will	 apply	 in	 this	 resolution	 of	 the	 dispute	
between	Israel	and	Egypt.	

• Unless	 otherwise	 mutually	 agreed,	 terms	 of	 the	 peace	 treaty	 will	 be	 implemented	
between	two	and	three	years	after	the	peace	treaty	is	signed.	

• The	 full	 exercise	 of	 Egyptian	 sovereignty	 up	 to	 the	 internationally	 recognized	 border	
between	Egypt	and	mandated	Palestine.	

• The	withdrawal	of	Israeli	armed	forces	from	the	Sinai	and	near	al-Arish,	Rafah,	Ras	en-
Naqb,	and	Sharm	el-Sheikh	for	civilian	purpose.	
	
3.5	The	Lebanon	War	in	1982	
	
The	Palestinian-Israel	conflict	from	the	invasion	of	Lebanon	in	1982	by	the	Israel	was	a	
result	of	the	development	and	implementation	of	the	Israeli	‘pre-emptive	and	pro-active	
security	policy’.	This	was	combined	with	a	right-wing	government	facing	the	growth	of	
the	PLO	(Palestine	Liberation	Organization)	 in	both	physical	military	proportions	and	
psychology	 operating	 ability.	 By	 the	 time	 Israel	 forces	 withdrew	 in	 1983.	 Israel	 had	
achieved	 a	 costly	 though	decisive	 victory	 over	 the	 PLO	 in	 Lebanon.	 The	PLO	was	 not	
completely	destroyed	but	relocated	into	exile.	Basically	Israel	confronted	in	the	Lebanon	
war	as	‘Operation	peace	for	Galilee’	for	the	security	of	Israeli	settlements	in	Galilee	from	
the	PLO	 attacks	 and	 also	 Iranian	 backed	 ‘Hizbullah’	 in	 Lebanon.	 This	 attack	 has	 been	
carried	out	by	Israel	for	the	major	factors	as	such;		

• To	 forge	an	alliance	with	 the	Lebanese	Christians	 in	 countering	 the	growing	
Muslim	influence.		

• To	 deal	with	 the	 PLO	 (which	 had	 established	 a	 virtual	 state	 organization	 of	
Palestinian	independence	in	Lebanon).			

In	this	respect	Israel	countenanced	a	public	criticism	in	international	arena	because	of	
invading	on	a	sovereign	and	independent	state	of	Lebanon	Israel	also	attacked	on	‘IRAQI	
nuclear	plant’	in	June,	1982	on	charge	of	development	of	the	mass	destructive	weapons	
against	 the	people	 of	 Israel	 as	 pre-emptive	 and	pro-active	 security	 policy.	 This	 led	 to	
make	a	breakthrough	in	establishing	direct	negotiations	of	USA	with	PLO.		
	
4. Palestinian	war	of	independence:	

	
This	event	is	constructed	by	two	cardinal	elements	such	as;	
	
4.1	First	Intifada	(1987-1992):		
	
The	first	intifada	in	1987-92	was	a	popular	movement	with	civil	disobediences,	strikes,	
protests,	 street	 demonstrations	 and	 riots	 without	 firearms	 to	 get	 Palestinian	
independence	from	Israel	occupation	and	military	rule.	Socio-economic	grievances	and	
lack	 of	 opportunity	 coupled	 with	 the	 concentration	 of	 large	 population	 densities	



	 41	

produced	the	humiliation,	anger	and	hatred	of	which	culminated	in	the	mass	expression	
of	rage.	This	was	a	movement	including-		

• The	peoples	of	Palestinians	boycott	the	Israeli	administration	in	the	Gaza	Strip	and	
the	west	Bank.	

• Civil	disobedience.	
• Economic	 boycott	 including	 refusal	 to	 work	 in	 Israeli	 settlements	 on	 Israeli	

products	
• Refuse	to	pay	taxes.	
• Refuse	to	drive	Palestinian	cars	with	Israeli	license.	

	
The	 Israel	 army	responded	 in	a	very	heavy	handed	manner	with	 ‘iron	 fist’	policy	and	
instigated	 harsh	 counter	 measures	 such	 as	 the	 deportation	 of	 activities,	 physical	
punishments,	 political	 assassinations,	 mass	 arrest	 and	 curfews	 but	 Israel	 faced	
international	criticism	for	these	activities	in	which	United	Nations	Security	Council	called	
for	‘‘the	protection	Human	Rights’’	in	that	movement.	To	die	for	the	nation	was	a	personal	
sacrifice	for	the	land	and	the	people	of	Palestine	through	the	appearance	of	two	Islamic	
Palestinian	resistance	groups	as	‘Palestinian	Islamic	Jihad	(PIJ)’	and	‘Hamas’	in	1988	by	
the	help	of	‘Muslim	Brotherhood’	in	Egypt	in	response	to	Israeli	‘iron	fist’	policy.	Israel	
has	 recognized	 PLO	 in	 1989	 as	 took	 unprecedented	 step	 of	 beginning	 direct	
communication	 with	 PLO	 for	 peace	 negation.	 This	 began	 major	 peace	 process	 ‘Oslo	
Accord’	in	1993	in	Norway	between	PLO	and	Israel.	
Oslo	Accord	(1993):	This	is	Israel-Palestine	peace	process.	Actors	of	this	process	were	
Yitzhak	Rabin,	PM	of	 Israel	and	Yasser	Arafat,	Chairman	of	PLO.	 It	allowed	the	PLO	to	
relocate	from	Tunisia	and	take	ground	in	the	West	Bank	and	Gaza	Strip,	established	the	
Palestinian	National	Authority.	
	

• Israel-PLO	letters	of	recognition	(1993).		
• The	"Declaration	of	Principles	on	Interim	Self-Government	Arrangements"	

("DOPOISGA").	
• Dissolution	 of	 the	 Israeli	 Civil	 upon	 the	 inauguration	 of	 the	 Palestinian	

Legislative	Council	(Article	VII).	
• The	Gaza-	Jerico	Agreement	as	autonomy	(Israeli	withdrawal	within	three	

weeks	from	Gaza	Strip	and	Jericho	area,)	Article	V	of	Oslo	I	(Nye	and	Welch:	
2012).	

Wye	 River	 Memorandum:	 This	 agreement	 negotiated	 between	 Israel	 and	 Palestine	
Authority	at	a	summit	in	Wye	River	(U.S.A)	held	from	15-23	October	1998	.Agreement	
was	signed	on	23	October	1998.	It	dealt	with	security	actions	including	outlawing	and	
combating	terrorist	organizations	,	prohibiting	illegal	weapons	,	prevention	of	incitement	
.Bilateral	 cooperation	 ,	 forensic	 cooperation	 and	 trilateral	 cooperation	 and	 legal	
assistance	in	criminal	matters	were	included	in	this	agreement	as	security	cooperation	
and	as	security	issues.	
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Sharm	El-Sheikh	Memorandum	(1999):	It	was	signed	on	4	September	in	1999	between	
Israel’s	PM	Ehud	Barak	and	PLO	chairman	Yasser	Arafat	at	Sharm	el	Sheikh	in	Egypt.	It	
was	overseen	by	U.S.A	Secretary	of	State	Madeleine	Albright	.This	was	also	cosigned	by	
President	Hosni	Mubarak	of	Egypt	and	king	Abdullah	of	Jordan	 .This	agreement	called	
for;	

• Israeli	withdrawal	from	further	11%	of	the	West	Bank.		
• The	release	of	350	Palestinian	prisoners.		
• The	opening	of	safe	passages	between	the	West	Bank	and	Gaza.		
• Built	seaport	in	Gaza.	
• A	framework	agreement	on	permanent	status	was	to	be	achieved	by	February	

2000	and	permanent	agreement	by	September	2000.	
• Both	Israel	and	Palestine	agreed	on	a	number	of	Israeli	redeployments.	It	also	

dealt	with	Jerusalem	borders,	refugees	and	settlements.	
	

The	 Camp	 David	 Summit	 (2000):	 The	 peace	 initiative	 that	 was	 taken	 through	 the	
agreement	named	Oslo	accord,	further	break	down	in	July	2000.	For	this	in	July	24,	2000	
Israelis	Prime	Minister	Ehud	Barak	and	Palestinian	president	Yasser	Arafat	meet	with	US	
president	Bill	Clinton	at	camp	davit	to	negotiate	a	final	settlement.	But	this	was	ended	
without	any	final	agreement	(Israeli	Policy	Forum,	2001:32).	
	
4.2	The	Second	Intifada	(2000-01)	and	Peace	Initiatives	(2002-11):		
	
On	 September	 28,	 ‘‘Israeli	 opposition	 leader	 Arial	 Sharon’’	with	 1000	 security	 force	
visited	 the	 temple	mount	 near	 the	 ‘Al-Aqsua’	mosque	 led	 to	 the	 resumption	 of	mass	
protest	and	armed	violence	by	the	Palestinians	in	2001.		Palestinian	protested	and	Israel	
responded	forcefully.	The	2ndPalestine	intifada	against	the	Israeli	occupation	began	as	a	
mob	in	Ramallah	killed	two	Israeli	soldiers,	provoking	Israeli	helicopter	gunship	attacks	
on	Palestinian	official	sites	on	October	2001.	In	that	time,	Palestinian	carried	on	‘suicide	
attack’	through	‘Al-	Aqsa	Martyrs	brigade’	that	are	increasingly	likely	to	operate	without	
central	command	against	Israeli	military.	
Constructing	a	 Security	Barrier	 by	 Israel	 (2002):	Similar	with	 the	 security	 fence	 in	
1996	that	was	built	by	the	Israeli	to	separate	the	Gaza	strip	from	Israel	in	2002,	Israel	
built	a	security	barrier	that	separated	its	citizens	from	terrorist	groups	in	the	west	bank.	
But	it	was	criticized	by	the	local	people.		
Arab	Peace	 Initiative	 (2002):	 In	March	 2002,	 during	 the	 Beirut	 Summit	 of	 the	 Arab	
League,	prince	Abdullah	of	Saudi	Arabia	proposed	a	peace	initiative	that	was	recognized	
by	all	members	of	the	Arab	League.	The	proposal	offered	Israel	peace	in	return	for	Israeli	
withdrawal	 from	 all	 territories	 captured	 in	 the	 1967	 War	 and	 a	 “just	 solution”	 for	
Palestinian	refugees.	But	Israel	does	not	accept	all	of	its	demands.	 	
The	Roadmap	for	Peace	in	(2003):	The	Roadmap	for	Peace	was	proposed	in	2003	by	the	
“Quartet”	 the	 United	 States,	 Russia,	 the	 European	 Union,	 and	 the	 United	 Nations.	 It	
involves	 reciprocal	 steps	 by	 the	 Israelis	 and	Palestinians	with	 the	ultimate	 goal	 of	 an	
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independent	Palestinian	state	and	a	secure	Israel.	It	has	three	phases	(Migdalovitz,	2010:	
50);		

• Phase	I	calls	for	the	Palestinians	to	unconditionally	end	violence,	resume	security	
cooperation,	 and	 undertake	 political	 reforms,	 and	 for	 Israel	 to	withdraw	 from	
areas	occupied	since	September	28,	2000	and	to	freeze	all	settlement	activity.		

• Phase	II	will	produce	a	Palestinian	state	with	provisional	borders.		
• Phase	III	will	end	in	a	permanent	status	agreement	which	will	end	the	conflict.	

	
The	2006	Lebanon	War	(2006):	Hezbollah	is	a	radical	Islamist	organization	committed	
to	destroy	the	Israel.	On	July	11,	2006,	it	crossed	the	Lebanon-Israel	border	and	attacked	
an	 Israeli	 army	 unit,	 killing	 eight	 soldiers	 and	 kidnapping	 two	more	 who	were	 later	
murdered.	 In	 response,	 Israel	 launched	 air	 strikes	 on	 suspected	 Hezbollah	 military	
targets,	 particularly	 rocket	 launchers,	 and	 mounted	 a	 ground	 offensive.	 Hostilities	
officially	ended	with	UN	Cease	Fire	Resolution	1701	passed	on	August	11,	2006	(CNN:	
2006).	
The	Battle	of	Gaza	(2007):	After	won	the	Palestinian	election	in	January	of	2006.	In	June	
2007,	Hamas	militants	attacked	Fatah	members	throughout	Gaza.	Hamas	controls	Gaza	
and	the	Palestinian	Authority	controls	the	West	Bank.	In	response,	Mahmud	Abbas,	the	
Palestinian	Authority	president,	dissolved	the	Hamas	government.	Western	sanctions	to	
the	Palestinian	Authority	were	lifted	after	the	Hamas	government	was	dissolved.	
Annapolis	 Conference	 (2007):	 On	 November	 27,	 2007,	 US	 Secretary	 of	 State	
Condoleezza	 Rice	 organized	 a	 conference	 between	 Israel	 and	 the	 Palestinian.	 The	
Annapolis	 conference	 marked	 the	 first	 time	 that	 a	 two	 state	 solution	 was	 publicly	
referred	 to	 as	 the	 mutually	 agreed-upon	 framework	 for	 a	 solution	 to	 the	 Israeli-
Palestinian	 conflict.	 Nonetheless,	 Israelis	 and	 Palestinians	 have	 not	 reached	 a	 formal	
agreement	and	conflict	continues	(The	White	House:	2007).	
The	Gaza	War	(2008	–	2009):	Israel	attacked	Hamas	targets	from	December	27,	2008	to	
January	18,	2009,	in	Gaza	in	order	to	stop	rocket	attacks	on	southern	Israel.	Hundreds	of	
militants	were	killed	and	there	were	also	much	civilian	causality	and	Gaza’s	buildings	and	
economy	were	heavily	damaged.	
Gaza	Flotilla	Incident	(2010):	Israel	and	Egypt	began	a	blockade	of	Gaza	after	Hamas	
seized	control	 from	the	Palestinian	Authority.	They	required	all	goods	to	be	 inspected	
before	entering	Gaza	to	prevent	Hamas	from	smuggling	in	weapons.	Some	groups	argue	
the	blockade	is	collective	punishment	and	is	illegal.	
	
5. Existing	Factors	&	Contrivances	of	Optimistic	Conflict	Resolution	

The	pretext	violent	conflict	between	Israel	and	Palestine	from	January’	2006	to	January’	
2009	 which	 was	 accomplished	 with	 the	 ceasefire	 agreement	 in	 November’	 2012,	 as	
frequently	 launched	 of	 Operation	 Cast	 Lead	 and	 Operation	 Pillar	 of	 Defense.	 Israel-
Palestine	conflict	over	Gaza	has	begun	from	8th	July’	2014	again	after	that	bloody	conflict	
was	closed	previous	time	through	agreement	and	this	conflict	endured	50	days	long.	The	
main	vulnerable	site	of	this	conflict	was	Gaza	valley.	There	are	various	existing	reasons	
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for	this	intractable	conflict	between	Israel	and	Palestine	in	Gaza	valley.	In	the	spare	of	
discussion,	 the	 main	 existing	 factors	 of	 Israel-Palestine	 conflict	 in	 Gaza	 valley	 are	
represented	with	the	distinct	solutions	of	overall	conflict.	

	5.1	Factors	of	the	Current	Conflict	

The	 Occupation:	 Simply	 put	 the	 conflict	 is	 about	 the	 control	 over	 land.	 This	 is	 not	
principally	about	religion	at	present	time.	For	decades,	Israel	has	kept	the	Palestinians	
under	 tormenting	 military	 occupation.	 On	 the	 other	 hand,	 Palestinian	 Gaza	 occupied	
political	 linkage	 military	 groups	 terrorize	 Israelis	 citizens	 &	 military	 in	 response	 to	
occupation	by	Israel.	The	conflict	has	been	made	worse	by	the	 long,	bitter	and	violent	
history	between	these	two	countries	for	more	than	70-plus	years	in	modern	time	(Abir:	
2014).	Israel	maintained	illegal	Jewish	colonies	in	the	Gaza	Strip	as	well.	Even	the	UN,	US	
State	of	Department,	 global	NGO's	 and	 legal	 scholars	 all	 consider	 that	 Israel	 occupied	
Gaza	is	the	world	biggest	prison	because	Israel	exercises	complete	military	control	over	
it.		
The	Siege:	Since	2007	Israel	has	laid	a	brutal	siege,	sanction	and	embargo	in	the	Gaza	
Strip.	It	has	blocked	off	air,	land	and	water	access	to	the	Strip	by	Israel.	As	a	result	of	the	
blockade	by	Israel	almost	80	per	cent	people	of	Gaza	Strip	are	dependent	on	aid.	“The	UN	
has	warned	that	Gaza	will	be	inhospitable	by	2020	if	the	siege	continues”.		
Water	Crisis:	“Israel's	discriminatory	division	of	water	that	Palestinians	get	70	liters	a	
day	per	person,	far	below	the	100	liters	per	capita	minimum.	Limiting	the	water	supply	
results	in	Gazan	households	receiving	water	for	only	six-eight	hours	at	a	time	about	every	
other	day.	Israel	severely	damaged	the	sewage	treatment	infrastructure	in	Gaza	during	
its	2009	assault;	the	blockade	means	the	resources	needed	for	repairs	are	unavailable”.	
About	90	per	cent	of	the	water	supply	in	the	Gaza	is	unfit	for	human	consumption.		Due	
to	over-pumping	and	sewage	contamination	Gaza's	only	water	source,	its	Coastal	Aquifer	
is	damaged	past	the	point	of	no	return	it	will	expire	in	2016	(Ahmed:	2014).	
Scarcity	of	Fuel	and	Electricity:	Gaza's	electricity,	only	46	per	cent	of	needs	is	being	met	
currently.	 For	 this	 reason	 hundreds	 of	 crucial	 medical	 devices	 at	 hospital	 are	 non-
functional,	including	Gaza's	only	MRI	machine.	
Leveling	 of	 Land	 and	 Destruction	 of	 Property:	 The	 Israeli	 army	 conducts	 weekly	
incursions	 into	 the	 Gaza	 Strip	 to	 destroy	 the	 land	 it	 has	 declared	 as	 'no-go	 zone.'	
Additionally	 Israeli	 authorized	 tanks,	 bulldozers	 and	 military	 jeeps,	 accompanied	 by	
helicopters	and	drones	destroy	fruit	bearing	trees	and	agricultural	land	in	the	Gaza	strip.	
Even	 mostly	 civilian	 infrastructure	 is	 also	 destroyed	 or	 demolished	 which	 includes	
hundreds	of	houses,	wells	and	chicken	farms,	mosques	and	schools	are	flattened	as	well	
(Ahmed:	2014).	
Travel	 Bans:	 For	 the	 dividing	 Palestinians	 Gaza	 peoples	 can’t	 seek	 asylum	 in	 other	
countries	 due	 to	 this	 restriction	 on	 movement	 by	 the	 authority	 of	 Israel.	 Even	 for	
students,	this	is	very	tough	and	prohibited	to	go	abroad,	or	even	the	West	Bank,	for	higher	
education;	Suppression	of	Agriculture:	The	Israeli	army	created	a	'no-go	zone'	along	the	
Israel-Gaza	 border	 that	 Palestinians	 cannot	 enter.	 “This	 'buffer	 region'	 extends	 up	 to	
1,500	meters	at	times	into	the	Strip	and	includes	some	of	its	most	fertile	land.	As	a	result,	
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35	per	cent	of	the	agricultural	space	in	Gaza	is	off-limits	to	farmers”	(Ahmed:	2014).	It	
has	seriously	damaged	the	food	economy	and	harshly	penalized	Gazan	farmers.		
Restrictions	on	Fishing:	According	to	the	rules	of	Israel	that	access	to	the	sea	six	nautical	
miles	is	prohibited	for	fisherman	of	Gaza	beyond	the	Gaza's	shore	that	means	that	85	per	
cent	of	fishing	waters	is	now	inaccessible	which	was	granted	to	Palestinians	under	the	
Oslo	Accords	(Ahmed:	2014).		
	 	
5.2 An	Optimistic	Solution	to	the	Israel	and	Palestine	Conflict	

According	 to	 the	Rashidul	Bari,	 a	CRISP	scholar	at	New	York	University	has	proposed	
three	solutions	to	end	this	never-ending	war	by	using	the	spirit	of	Camp	David	in	1978	
and	the	Oslo	Accord	in	1993	(Bari:	2014).	

One-State	Solution	
One-state	 solution	 which	 would	 erase	 the	 borders	 and	 put	 Israelis	 and	 Palestinians	
together	in	one	equal,	pluralistic	state	inspired	by	the	prophecy	of	Dr.	Martin	Luther	King.	
This	 is	much	 the	same	way	 that	 integration	dissolved	 the	conflict	between	blacks	and	
whites	 in	 America.	 This	 is	 possible	 in	 principle	 but	 the	 real	 scenario	 is	 totally	 out	 of	
control	and	different	because	in	practice	every	Israeli	Jew	knows	that	Palestinians	would	
very	soon	outnumber	them.	
	
Complete	Destruction	of	One	State:	
This	conflict	could	end	if	one	side	outright	vanquished	the	other,	a	complete	destruction	
as	Gilad	Sharon,	 the	son	of	Ariel	Sharon,	 restated	his	 father's	agenda	 in	 the	 Jerusalem	
Times:	 “We	 need	 to	 flatten	 entire	 neighborhoods	 in	 Gaza.	 Flatten	 all	 of	 Gaza.	 The	
Americans	didn't	stop	with	Hiroshima.	The	Japanese	weren't	surrendering	fast	enough,	
so	they	hit	Nagasaki,	too.	There	should	be	no	electricity	in	Gaza,	no	gasoline	or	moving	
vehicles,	nothing.	This	needs	to	end	quickly,	with	a	bang,	not	a	whimper”.	However,	not	
all	 Israelis	would	 agree	with	 this	 view	 because	 it	will	 generate	 catastrophic	 abuse	 of	
human	rights.	This	option	is	preferred	by	extremists	like	Hamas,	but	they	are	not	strong	
enough	to	destroy	Israel	anyway.	If	they	could,	they	would	have	destroyed	Israel	a	long	
time	ago.	So,	although	Hamas	prefers	this	option,	it	is	impossible	for	it	to	implement	it.	
	
Two-State	Solution	
This	is	a	brain	child	of	Camp	David	and	Oslo	Accord.	It	would	allow	for	both	Israelis	and	
Palestinians	 to	 have	 their	 own	 independent	 states.	 Many	 people	 advocate	 for	 this	
solution,	 including	 the	quintet	and	 their	 two	godfathers.	Now	 the	big	question	 is	 this:	
would	Israeli	and	Palestinian	leaders	be	willing	to	make	sacrifices	to	implement	the	third	
solution?	They	will	not	 change	 their	habits	unless	 there	 is	external	pressure	 from	the	
United	States	--	and,	more	specifically,	from	Nobel	Laureate	Obama!	
	
There	are	another	solution	proposed	by	prominent	author	of	“Extremist”	book	and	writer	
Qasim	Rashid	(Rashid:	2014).	He	has	developed	several	facts	can	be	resolved	the	Israel	
and	Palestine	Conflict.		
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• Hamas	rockets	unconditionally	stop.	
• Before	lambasting	Israel,	 the	peace	should	be	lead	and	established	by	Muslim	

majority	nations.	
• Hamas	is	a	symptom	of	this	conflict,	but	not	the	root	cause.	
• Israel	 and	 Palestine	 must	 hold	 themselves	 accountable	 to	 justice	 otherwise	

peace	is	a	mere	fantasy.	
• Palestine	served	as	a	haven	for	Jewish	refugees	before	Israel's	creation	but	at	

present	it’s	a	resemble	of	hell	in	the	World.	
• Arab	and	Israel	should	think	that	Arab	blood	and	Jewish	blood	are	human	blood	

and	all	blood	is	equal.	
• Both	sides	have	committed	potential	war	crimes	and	must	be	held	accountable	

accordingly.	
• Peace	is	only	possible	by	ensuring	the	sanctity	and	dignity	of	all	human	life,	so	

America	 must	 play	 fair,	 and	 so	 must	 worldwide	 Muslim	 leadership	 for	 the	
solution	of	this	blood-spattered	conflict.	

6 Conclusions		

Basically	 ‘Arab-Israel	 conflicts’	were	 turned	 into	 Particularly	 ‘Israel-Palestine	 conflict’	
after	 the	emergence	of	 ‘Palestinianism’	 in	1967	war	where	Palestinians	had	 lost	 ‘Gaza	
strip	and	West	bank’.	Moreover	after	this	war	Palestinian	people	take	arms	against	Israel	
by	their	own	hand	without	any	help	of	Arab	States.	 	In	the	21st	century,	this	conflict	is	
crucial	for	political	and	economic	interests	of	the	United	States	of	America	in	the	Middle	
East.	Before	the	2nd	world	war	in	1945,	Britain	colonized	this	land	and	after	2nd	world	war	
USA	is	continuing	and	contributing	the	central	role	for	this	conflict	on	behalf	of	Israel	to	
preserve	 their	 national	 interests	 in	 the	Middle	East.	USA	never	 takes	 its	 ‘constructive	
neutral	position’	 in	resolving	this	 intractable	and	protracted	conflict	but	their	position	
always	belongs	to	the	Israel.			This	is	only	reason	is	that	there	have	a	strong	‘Jewish	Lobby’	
in	USA,	namely	‘‘The	American-Israel	Public	Affairs	Committee’’	was	established	in	1951,	
acts	 on	 behalf	 of	 preserving	 all	 kinds	 of	 Jewish	 interests	 and	 uses	 USA	 congress	 in	
propelling	 the	 foreign	 policy.	 Furthermore	 ‘‘There	 2.3%	 people	 are	 Jewish	 who	 has	
possessed	the	ownership	of	50%	property	in	USA	and	89%	of	these	Jewish	people	are	
living	 in	12	 important	 ‘Electoral	College	states’	who	are	the	crucial	 to	 the	presidential	
election	in	the	United	States’’	(Ahsan,	2006:	398).	In	this	construct	the	political	parties	of	
the	USA,	which	acts	on	behalf	of	 the	 Jewish	people,	have	chances	of	getting	 the	whole	
voter	bank	 in	presidential	election	and	gives	an	 ‘‘uncritical	 support’’	 to	 Jewish	people	
concomitantly	which	makes	the	intractable	conflict	for	the	future	generation.					
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PRIMARY	RESPONSIBILITY	FOR	MAINTAINING	PEACE:	THE	UN	SECURITY	COUNCIL’S	POWER	TO	
IMPOSE	A	SOLUTION	TO	THE	ISRAELI-PALESTINIAN	CONFLICT	

	
Miguel	Ângelo	Loureiro	Manero	de	Lemos,		
Faculty	of	Law,	University	of	Macau,	China		

Introduction		
Debate	on	the	Middle	East	peace	process	has	traditionally	been	focused	on	the	need	for	a	

negotiated	solution	based	upon	the	agreement	of	Israel	and	Palestine.	Although	a	consensual	

way	 out	 is	 desirable,	 facts	 on	 the	 ground	 make	 it	 gradually	 more	 and	 more	 difficult	 to	

materialize.	 After	 seven	 decades	 of	 “wars”,	 broken	 cease	 fires,	 “terrorist	 acts”,	 failed	

negotiations,	 broken	 agreements,	 etc.,	 it	 is	 high	 time	 for	 the	 international	 community	 to	

devise	a	solution	that	does	not	rely	on	an	agreement	between	Israelis	and	Palestinians	but	

rather	 is	 imposed	on	them.	There	 is	only	one	body	with	the	ability	to	do	that.	This	paper	

explores	the	possibility	of	a	non-negotiated	solution	forced	by	the	United	Nations	Security	

Council	(SC).		

Both	Israel	and	Palestine	would	be	obliged	to	act	on	a	solution	 imposed	by	the	SC	

because,	as	of	today,	it	is	clear	that	SC	decisions	taken	under	Chapter	VII	bind	every	actor	of	

the	international	order,	regardless	of	whether	they	are	states,	institutions	created	by	states	

or	 other	 non-state	 entities	 or	 individuals.	 Membership	 in	 the	 United	 Nations	 is	 also	

immaterial	because	those	decisions	are	binding	not	only	as	a	matter	of	treaty	law	but	also	as	

a	matter	of	customary	international	law.	

That	solution	might	be	imposed	irrespective	of	the	international	rights	and	duties	of	

Israel	 and	 Palestine.	 This	 can	 take	 place	 because	 the	 SC	 has	 the	 power	 to	 act	 against	 or	

beyond	 international	 law	rules.	 In	 fact,	 the	SC	has	been	over	 the	 last	decades	not	merely	

“messing	up”	with	treaty	 law	but	also,	more	fundamentally,	with	customary	 international	

law.	Unsurprisingly,	the	almost	unlimited	powers	of	the	SC	include	the	power	to	take	action	

in	collision	with	jus	cogens.		

Taking	this	position	of	the	SC	in	the	international	legal	order	into	due	account,	this	

paper	puts	forward	that	the	SC	is	in	a	unique	position	to	impose	a	workable	solution	because	

the	rights	and	sovereignty	concerns	of	Israel,	on	the	one	hand,	and	the	jus	cogens	right	of	self-

determination	or	any	other	existing	rights	of	the	Palestinians,	on	the	other	hand,	are	not	legal	
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obstacles	that	stand	on	the	way	of	its	unmatched	power	to	pragmatically	impose	the	solution	

that	best	serves	the	interests	of	peace.		

Part	I	fleshes	out	the	powers	of	the	SC	under	Chapter	VII,	especially	the	power	to	act	

contrary	 to	 international	 law.	 Part	 II	 proposes	 how	 to	 use	 those	 powers	 –	 including	 the	

power	to	act	against	jus	cogens	and	to	disregard	rulings	of	the	International	Court	of	Justice	

(ICJ)	–	as	a	“third	way”	to	solve	the	Israel-Palestine	conflict.		

I.	The	powers	of	the	Security	Council	under	Chapter	VII		
	 	

	 1.	Forming	the	basis	of	a	new	international	law1,	the	United	Nations	Charter’s	main	

objective	was	to	institute	a	robust	system	of	collective	security2.	This	superior	international	

treaty3	 or	 superior	 customary	 law4	 has	 set	 up	 an	 institution,	 the	 United	 Nations,	 which	

cannot	 be	 described	 as	 just	 one	 more	 international	 organization.	 Its	 near	 universal	

membership	 and	 very	 strong	 legal	 rules	 leave	 no	 doubt	 as	 to	 the	 prominence	 on	 the	

international	stage	of	its	Charter	and	primacy	to	be	given	its	most	important	decisions5.	

	 This	supremacy	is	normally	exemplified	with	Article	103	of	the	Charter:	‘[i]n	the	event	

of	a	conflict	between	the	obligations	of	the	Members	of	the	United	Nations	under	the	present	

Charter	 and	 their	 obligations	 under	 any	 other	 international	 agreement,	 their	 obligations	

under	the	present	Charter	shall	prevail’6.	But	it	also	flows	powerfully,	albeit	in	a	subtle	way,	

from	the	 first	Article	of	 the	document.	Furthermore,	 the	details	of	 this	superiority	are,	as	

importantly,	to	be	fleshed	out	from	many	others	of	the	Charter’s	provisions.							

	 	

The	Charter	kicks	off	by	declaring	that	‘[t]he	Purposes	of	the	United	Nations	are:	1.	

‘To	 maintain	 international	 peace	 and	 security,	 and	 to	 that	 end:	 to	 take	 effective	

																																																													
1	Kolb,	Robert,	L’article	103	de	la	charte	des	nations	Unies,	Adi-Poche,	2014,	p.	15.	
2	Dinstein,	Yoram,	War,	Aggression	and	Self-Defence,	5th	Edition,	Cambridge,	2011,	p.	303	and	304.	
3	Widmar,	Jure,	“Norm	Conflicts	and	Hierarchy	in	International	Law:	Towards	a	Vertical	International	Legal	
System?”,	Hierarchy	in	International	Law,	The	Place	of	Human	Rights,	Erika	De	Wet	and	Jure	Vidmar	(eds),	
Oxford,	01	March	2012,	p.	18.	
4	Conforti,	Benedetto,	“Consistency	among	Treaty	Obligations”,	E.	Cannizzaro	(ed),	The	Law	of	Treaties	Beyond	
the	Vienna	Convention,	2011,	Oxford,	Oxford	University	Press,	p.	189.		
5	See	also	Búrca,	Gráinne,	“The	European	Court	of	Justice	and	the	International	Legal	Order	After	Kadi”,	51	
Harvard	International	Law	Journal,	2010,	p.	26.	
6	Emphasis	added.		
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collective	measures	for	the	prevention	and	removal	of	threats	to	the	peace,	and	for	

the	suppression	of	acts	of	aggression	or	other	breaches	of	 the	peace,	and	 to	bring	

about	 by	 peaceful	 means,	 and	 in	 conformity	 with	 the	 principles	 of	 justice	 and	

international	 law,	 adjustment	or	 settlement	of	 international	disputes	or	 situations	

which	might	lead	to	a	breach	of	the	peace’7.		

	 	

	 On	the	one	hand,	in	order	to	keep	or	bring	back	peace,	it	shall	take	effective	measures	

(Chapter	 VII	 measures).	 On	 the	 other	 hand,	 while	 ensuring	 that	 disputes	 are	 settled	

peacefully	(Chapter	VI	provisions),	it	shall	act	in	conformity	with	the	principles	of	justice	and	

international	law.	Read	in	tune	with	many	other	provisions	–	which,	explicitly	or	implicitly,	

assign	powers	to,	or	give	contour	to	the	powers	of,	its	security	body	–	and	in	the	light	of	the	

object	 and	 purpose	 of	 the	 Charter,	 the	 conclusion	 is	 indeed	 rather	 simple:	 when	 the	 SC	

discharges	 its	primary	 responsibility	 under	 Chapter	VII	 it	 need	 not	 act	 in	 conformity	with	

international	 law	 or	 the	 principles	 of	 justice8.	 The	 omission	 of	 a	 reference	 to	 ‘law’	 or	

‘principles’	 in	 the	 first	 leg	 of	Article	 1	 (1)	was	 not	 accidental	 because	 the	 founders	 have	

wisely	pondered	that	it	would	be	a	mistake	to	curtail	ab	initio	the	political	strategies	to	be	

employed	 in	extremely	problematic	–	and	unforeseeable	ex	ante	–	emergency	situations9.	

Contrary	 to	 the	 assertions	 of	 some	 International	 Court	 of	 Justice’s	 judges	 which	 –	 in	

Lockerbie	and	without	textual	or	historical	support	–	attempted	to	“legislate”	that	the	SC	is	

bound	by	‘international	law’	and	the	‘principles	of	justice’,	it	is	this	“attitude”	of	the	founders	

that	explains	the	“needlessly	embarrassed”	view	of	the	majority	of	the	ICJ’s	judges	in	that	

case.	In	reality,	there	is	not	much	room	to	escape	the	conclusion	that	this	view	is	to	be	read	

as	 endorsing	 the	 idea	 that	 ‘a	 Chapter	 VII	 decision	 by	 the	 Council	 extinguishes	whatever	

customary	 and/or	 conventional	 rights	 Libya	 might	 have	 previously	 enjoyed’10.	 Without	

qualms	President	Schwebel	put	it	as	it	is:	this	result	‘was	deliberately	so	provided	to	ensure	

																																																													
7	Emphasis	added.	
8	Similarly,	Oosthuizen,	Gabriel,	“Playing	the	Devil’s	Advocate:	The	UN	Security	Council	is	Unbound	by	Law”,	
12	Leiden	Journal	of	International	Law,	549,	1999,	p.	552	and	553.	
9	Different	explanations	for	this	attitude	of	the	founders	in	Tomuschat,	Christian,	“The	Security	Council	and	
Jus	Cogens”,	The	Present	and	Future	of	Jus	Cogens,	p.	44,	and	Kolb,	Robert,	L’article	103	de	la	charte	des	nations	
Unies,	p.	177,	263	and	284-285;	
10	ALVAREZ,	JOSÉ,	“Judging	the	Security	Council”,	90	American	Journal	of	International	Law,	January	1996,	p.	
28.	
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that	the	vital	duty	of	preventing	and	removing	threats	to	and	breaches	of	the	peace	would	

not	be	limited	by	existing	law’11.		

	 The	result	is	sound	because	in	order	for	measures	to	keep	or	bring	back	peace	to	be	

‘effective’	(according	to	Article	1)	or	‘prompt	and	effective’	(according	to	Article	24)	they	just	

might	have	to	go	against	or	beyond	previously	established	international	law	or	principles	of	

justice12.	 As	 Kelsen	 has	 also	 aptly	 put	 it,	 it	 was	 never	 provided	 in	 the	 Charter	 ‘that	 the	

decisions	[…]	in	order	to	be	enforceable	must	be	in	conformity	with	the	law	which	exists	at	

the	time	they	were	adopted’	because	‘[t]he	purpose	of	the	enforcement	action	under	Article	

39	 is	 not	 to	maintain	 or	 restore	 the	 law,	 but	 to	maintain	 or	 restore	 peace,	which	 is	 not	

necessarily	identical	with	the	law’13.	Decisions	of	the	SC	may	create	new	law	for	the	concrete	

case14.	Additionally	–	 in	 the	case	 that	 the	maintenance	or	 restoration	of	peace	requires	a	

more	permanent	change	–	there	is	no	inherent	reason	why	a	more	long	lasting	modification	

of	the	world	legal	order	is	beyond	the	powers	of	the	SC.	

	 	

	 2.	Although	–	at	first	sight	at	least	–	the	Charter	has	not	established	something	like	a	

world	government,	it	has	organized	world	relations	on	the	basis	of	a	world	system15	with	an	

overarching	purpose	to	maintain	peace	on	earth.	This	is	the	reason	why,	although	‘[n]othing	

in	 the	 […]	 Charter	 shall	 authorize	 the	 United	 Nations	 to	 intervene	 in	matters	which	 are	

essentially	within	the	domestic	jurisdiction	of	any	state	[…]	this	principle	shall	not	prejudice	

the	application	of	 enforcement	measures	under	Chapter	VII’16.	 It	 also	 elucidates	 as	 to	why	

Article	2	(6)	states	that	‘[t]he	Organization	shall	ensure	that	states	which	are	not	Members	of	

the	United	Nations	act	in	accordance	with	these	Principles	so	far	as	may	be	necessary	for	the	

maintenance	of	international	peace	and	security’17.	These	provisions	were	“arrogantly”	but	

																																																													
11	 Dissenting	 Opinion	 of	 President	 Schwebel,	 ICJ,	 Questions	 of	 Interpretation	 and	 Application	 of	 the	 1971	
Montreal	 Convention	 Arising	 from	 the	 Aerial	 Incident	 at	 Lockerbie	 (Libya	 v.	 United	 Kingdom),	 Preliminary	
Objections,	Judgment,	p.	167.		
12	Similarly,	Reisman,	W.	Michael,	“The	Constitutional	Crisis	in	the	United	Nations”,	The	American	Journal	of	
International	Law,	Vol.	87,	No.	1	(Jan.,	1993),	p.	88.	
13	Kelsen,	Hans,	The	Law	of	the	United	Nations,	Praeger	New	York,	1950,	p.	294	and	295.		
14	Kelsen,	Hans,	The	Law	of	the	United	Nations,	p	295	(emphasis	added).		
15	ICJ,	Advisory	Opinion,	Legality	of	the	Threat	or	Use	of	Nuclear	Weapons,	1996,	Dissenting	Opinion	of	Judge	
Shahabuddeen,	p.	395.	
16	Article	2	(7)	(emphasis	added).	
17	Emphasis	added.		
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justifiably			devised	is	this	fashion	because	the	purpose	of	the	United	Nations,	and	especially	

of	the	measures	taken	by	the	SC	under	Chapter	VII,	is	to	maintain	peace	in	the	world	and	not	

just	in	the	UN18.	The	measures	adopted	under	Chapter	VII	are	decided	by	the	organ	to	whom	

its	Members,	 	 ‘[i]n	order	 to	ensure	prompt	and	effective	action	by	 the	United	Nations	 […],	

confer[ed]	 [the]	 primary	 responsibility	 for	 the	 maintenance	 of	 international	 peace	 and	

security’19:	the	Charter’s	peace	and	security	body.	Furthermore,	because	‘[t]he	Members	of	

the	United	Nations	agree[d]	to	accept	and	carry	out	the	decisions	of	the	Security	Council	in	

accordance	with	the	[…]	Charter’20,	they	also	agreed	that	‘in	carrying	out	its	duties	under	this	

responsibility	the	Security	Council	acts	on	their	behalf’21.	Taking	 into	account	that	the	UN	

comprises	nearly	all	world	States,	one	does	not	need	a	leap	of	faith	to	argue	that	the	SC	–	

while	 acting	 in	 this	 role	 –	 stars	 as	 the	 representative	 of	 ‘the	 international	 community	 of	

States	as	a	whole’22.	This	representative	role	is	so	overpowering	that	the	“true	representative	

body”	of	the	UN	–	the	General	Assembly	–	shall	not	‘[w]hile	the	Security	Council	is	exercising	

in	respect	of	any	dispute	or	situation	the	functions	assigned	to	it	in	the	[…]	Charter,	[…]	make	

any	recommendation	with	regard	to	that	dispute	or	situation	unless	the	Security	Council	so	

requests’23.	Under	Chapter	VII,	the	SC	decides	‘what	measures	shall	be	taken	[…]	to	maintain	

or	restore	international	peace	and	security’24,	including	action	by	air,	sea,	or	land	forces	as	

may	be	necessary	[…]’25.	Hence,	if	need	be,	this	action	can	consist	of	an	overwhelming	use	of	

lethal	military	force.	

Granted	that	‘[i]n	so	doing	the	Security	Council	needs	to	strike	a	balance	between	the	

interests	of	international	peace	and	security	[and	the	interest	of	states	or	other	entities]’26.		

These	two	interests	might	–	both	theoretically	and	in	practise	–	be	in	conflict.	However,	to	

accept	that	the	SC	should	take	the	interests	of	states	and	other	entities	into	account,	does	not	

																																																													
18	Kelsen,	Hans,	The	Law	of	the	United	Nations,	p.	106	and	107	(emphasis	added),	referring	only	to	article	2	
(6).	
19	Article	24	(emphasis	added).	
20	Article	25	(emphasis	added).	See	also	articles	48	(2)	and	49.	
21	Article	24	(emphasis	added).		
22	 Wording	 of	 Article	 53	 (Treaties	 conflicting	 with	 a	 peremptory	 norm	 of	 general	 international	 law	 (“jus	
cogens”))	 of	 the	 Vienna	 Convention	 on	 the	 Law	 of	 Treaties	 of	 1969.	 See	 also	 Scharf,	 Michael,	 “Slobodan	
Milošević”,	The	Cambridge	Companion	to	International	Criminal	Law,	Cambridge,	2016,	p.	300.		
23	Article	12	(1)	(emphasis	added).		
24	Article	39	(emphasis	added).	
25	Article	42	(emphasis	added).	
26	Widmar,	Jure,	“Norm	Conflicts”,	p.	17	and	18,	referring	to	a	balance	between	peace	and	human	rights.	
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automatically	 lead	 to	 the	 conclusion	 that	 it	 cannot	 “downplay”	 them	 in	 cases	where	 it	 is	

necessary	to	do	so	for	the	maintenance	of	peace.	The	circumstance	that	the	SC	might	decide	

that	the	interests	of	states	and	other	entities	do	not	prevail	is	in	tune	with	Articles	39,	41	and	

42	 which	 do	 not	 set	 limits	 to	 SC	 action27.	 In	 effect,	 these	 Articles	 are	 nothing	 but	 the	

concretization	of	the	omission	in	the	first	leg	of	Article	1(1)	of	a	reference	to	‘international	

law	or	principles	of	justice’.	As	was	noted	in	Tadić	–	when	the	court	had	to	explain	why	the	

SC	 can	decide	 to	 create	war	 tribunals	 –	 the	 SC	 ‘enjoys	wide	discretionary	powers	 in	 this	

regard;	and	it	could	not	have	been	otherwise,	as	such	a	choice	involves	political	evaluation	

of	highly	complex	and	dynamic	situations’28.			

In	this	context,	it	only	makes	sense	that	decisions	of	the	SC	in	order	to	maintain	peace	

may	aim	all	states29	and	limit	–	for	the	benefit	of	the	international	community	as	a	whole	–	

the	 domestic	 and	 international	 sovereignty	 of	 states	 and	 the	 rights	 of	 groups	 and	

individuals30.	Today	–	and	both	in	the	real	world	and	in	the	 legal	world	–	these	decisions	

cannot	be	 ignored	by	other	states	outside	 the	UN	system31	or	 individuals	only	connected	

with	these	states	and	hence	both	can	also	be	targeted	by	the	decisions	of	CS32.	Moreover,	

there	is	no	reason	for	the	same	decisions	not	being	considered	as	binding	on	non-state	actors	

and	international	organizations33.	In	this	context,	 it	must	be	unambiguously	set	forth	that	

individuals	and	states	cannot	evade	together	what	they	may	not	evade	singly.	In	other	words:	

no	earthly	human	or	legal	body	is	beyond	the	reach	of	decisions	of	the	SC.	This	is	confirmed	

by	the	practice	of	the	world’s	states	which,	by	and	large,	is	tune	with	this	state	of	affairs34.	

																																																													
27	Similarly,	Reisman,	W.	Michael,	“The	Constitutional	Crisis	in	the	United	Nations”,	p.	89.	
28	ICTY,	Prosecutor	v.	Tadić,	Decision	on	the	Defence	Motion	for	Interlocutory	Appeal	on	Jurisdiction,	par.	39.	
29	The	SC	for	decades	‘has	routinely	made	a	practice	of	addressing	resolutions	too	“all	states”	’.	Szasz,	Paul,	
“The	Security	Council	Starts	Legislating”,	The	American	Journal	of	International	Law,	Vol.	96,	No.	4	(Oct.,	2002),	
p.	901.				
30	See	Widmar,	Jure,	“Norm	Conflicts”,	p.	17	and	18.	
31	 Sadat,	 Leila/Carden,	 S.R.,	 “The	 New	 International	 Criminal	 Court:	 An	 Uneasy	 Revolution”,	 88	 The	
Georgetown	Law	Journal,	2000,	p.	410,	n.	167.		
32	 Fassbender,	 Bardo,	 “The	 United	 Nations	 Charter	 as	 Constitution	 of	 the	 International	 Community”,	 36	
Columbia	Journal	of	Transnational	Law,	1998,	p.	610	and	611.		
33	Fassbender,	Bardo,	“The	United	Nations”,	p.	610	and	611,	mentioning	that	the	SC	started	to	issue	binding	
decisions	vis-à-vis	non-State	entities	during	the	Yugoslav	crisis,	when	it	‘made	demands	on	“the	Bosnian	Serb	
forces”	and	“the	Bosnian	Serb	party”	’.	
34	Perhaps	the	boldest	defiance	to	this	state	of	affairs	occurred	when	organs	of	the	European	Union	flirted	
with	the	idea	that	the	EU	itself	is	not	bound	by	SC’s	resolutions.	On	this	see	Búrca,	Gráinne,	“The	European	
Court”;	Lang,	Anthony,	“Constitutionalism	and	the	law:	evaluating	the	Security	Council”,	The	Security	Council	
as	Global	Legislator,	(eds)	Vesselin	Popovski	and	Trudy	Fraser,	Routledge,	2014,	p.	26	and	27.					
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	 3.	The	universal	scope	and	superiority	of	SC	decisions	is	to	be	seen	as	‘hierarchical’35	

in	a	“jus	cogens	kind	of	sense”36.	As	‘[t]he	importance	of	maintaining	peace	and	security	in	

the	world	can	scarcely	be	exaggerated’37,	Article	103	could	be	seen	as	a	‘supremacy	clause’38	

that	suggests	the	aims	and	purposes	of	the	UN	‘constitute	an	 international	public	order	 to	

which	other	treaties	and	international	organisations	giving	effect	to	them	must	conform’39.		

	 However,	one	should	abandon	the	“obsession”	with	Article	103	and	put	forward	that	

the	 customary	 rule	 here	 at	 stake	 –	 resulting	 from	 the	Charter	 as	 a	whole,	 as	 read	 in	 the	

context	of	the	present	international	system	–	is	a	rule	of	international	“constitutional”	law,	

perhaps	the	most	fundamental	norm	of	the	world	system,	and	it	provides	the	grounds	for	the	

creation	by	 the	 SC	 of	 constitutional	 obligations	 or	 norms	which	might	 override	previous	

obligations	or	norms	in	either	a	temporary		(concrete	case	rule)	or	more	permanent	(general	

and	abstract	 rule)	 fashion.	Examples	of	 the	 first	 “fireman	role”	abound	(e.g.	decision	 that	

Libya	must	surrender	two	of	its	nationals40).	Instances	of	the	second	“legislator	role”	do	not,	

but	can	be	well	exemplified	in	the	new	norms	that	the	SC	imposed	on	all	states	in	relation	to	

terrorism.	As	skilfully	noted	by	Alvarez,	commenting	on	Szasz	‘Notes	and	Comments’41,	‘the	

Council's	legally	binding	orders	regarding	counterterrorism	–	imposing	financial	sanctions	

on	designated	individuals	and	organizations	and	a	welter	of	other	obligations	on	states	–	are	

[…]	legally	binding	regulation,	backed	by	the	possibility	of	real	enforcement	action,	imposed	on	

																																																													
35	Meron,	Theodor,	“On	a	Hierarchy	of	International	Human	Rights”,	The	American	Journal	of	International	
Law,	vol.	80,	n.º	1,	1986,	p.	3.	From	a	different	perspective,	the	article	does	not	establish	a	hierarchical	rule	
but	a	conflict	rule,	and	hence	‘[t]he	lower-ranking	rule	is	merely	set	aside	to	the	extent	that	it	conflicts	with	
the	 obligation	 under	 Article	 103’.	 ILC	 Report	 of	 the	 Study	 Group	 on	 Fragmentation	 of	 International	 Law:	
Difficulties	arising	from	the	Diversification	and	Expansion	of	International	Law,	A/CN.4/L.682,	13	April	2006,	
p.	170,	par.	333	
36	See	Yoram	Dinstein,	War,	Aggression	and	Self-Defence,	p.	350;	Conforti,	Benedetto,	“Consistency	among	
Treaty	Obligations”,	p.	189,	n.	11.			
37	 Lord	 Bingham,	 R	 (on	 the	 application	 of	 Al-Jedda)	 (FC)	 (Appellant)	 v	 Secretary	 of	 State	 for	 Defence	
(Respondent),	[2007]	UKHL	58	(2008);	1	AC	332;	ILDC	832	(UK	2007),	par.	34.	
38	Liivoja,	R.,	‘The	Scope	of	the	Supremacy	Clause	of	the	United	Nations	Charter’	(2008)	57	International	and	
Comparative	Law	Quarterly	583,	p.	583.	
39	Shelton,	Dinah,	‘International	Law	and	‘Relative	Normativity’,	International	Law,	Malcolm	D.	Evans	(ed.),	
OUP,	Oxford,	2009,	p.	178	(emphasis	added).	
40	More	examples	infra	I.4.		
41	Szasz,	Paul,	“The	Security	Council	Starts	Legislating”,	p.	901	and	902.		
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all	states	by	a	global	 international	organ	engaged	in	a	continuous	legislative	enterprise	[…]	

subject	to	no	geographic	or	temporal	limitation’42.		

	 	

4.	Leading	experts	on	the	SC	versus	jus	cogens	 issue43	have	appealed	to	rule	of	law	

statements	by	the	General	Assembly44,	interpretations	of	statements	of	the	President	of	the	

SC45	and	demands	by	the	SC	that	the	parties	act	in	accordance	with	international	law46,	to	

explain	how	‘the	SC	itself	recognises	it	cannot	act	against	international	law’47.	

Yet,	 the	 fact	 is	 these	 “ingenious	 constructions”	 are	 fabricated	 –	 not	 in	 light	 of	 the	

wording	 or	 legislative	 history	 of	 the	 Charter	 –	 but	 in	 the	 pursuance	 of	 a	 result	 that	 the	

authors	 deem	 contextually	 obvious,	 i.e.	 that	 the	 SC	 must	 be	 bound	 by	 (at	 least,	 some)	

international	law.	Furthermore,	even	if	these	interpretations	would	be	compatible	‘with	the	

ordinary	meaning	to	be	given	to	the	terms	of	the	[Charter]	in	their	context	and	in	the	light	of	

its	object	and	purpose’48	–	which	they	are	not	–	they	would	still	have	to	be	confronted	with	

the	 “real	 practise”	 of	 the	 SC	 which	 clearly	 reveals	 that,	 in	 tune	 with	 the	 wording	 and	

legislative	history	of	the	Charter,	this	body	does	not	“think”	that	its	actions	–	in	its	role	of	

main	guarantor	of	peace	–	are	bound	by	international	law.		

In	fact,	the	SC	very	often	seems	to	disregard	international	law	as	much	as	not	caring	

about	the	possibility	that	it	is	actually	acting	in	contravention	to	it,	for	example49:	(1)	when	

it	‘demanded	that	all	parties	cease	firing	and	hostilities,	including	Cyprus	who	was	‘acting	in	

self-defence’,	thereby	demanding	‘from	a	state	that	it	not	resort	to	its	inherent	right	to	self-

defence’;	(2)	when	it	acted	in	order	to	‘validate	[…]	forcibly	imposed	agreements’	on	the	FRY	

																																																													
42	Alvarez,	José,	“Hegemonic	International	Law	Revisited”,	p.	874	(emphasis	added).	
43	See	infra	II.4.	
44	Tomuschat,	Christian,	“The	Security	Council	and	Jus	Cogens”,	p.	49-51.	
45	 Orakhelashvili,	 Alexander,	 “The	 Impact	 of	 Peremptory	Norms	 on	 the	 Interpretation	 and	Application	 of	
United	Nations	Security	Council	Resolutions”,	The	European	Journal	of	International	Law,	Vol.	16	no.1,	2005,	
p.	60	and	61.		
46	Kolb,	Robert,		“Conflits	entre	normes	de	jus	cogens”,	in	Droit	du	pouvoir,	pouvoir	du	droit	:	mélanges	offerts	
à	Jean	Salmon,	Bruxelles	(Bruylant)	2007,	p.	500-503.					
47	Orakhelashvili,	Alexander,	“The	Impact	of	Peremptory	Norms”,	p.	60	and	61.	
48	Article	31	of	the	Vienna	Convention.		
49	Examples,	and	quotes	in,	1	to	5	in	Orakhelashvili,	Alexander,	“The	Impact	of	Peremptory	Norms”,	p.	71-77.	
Example,	and	quote	in,	6	in	See	Schabas,	William,	Introduction	to	the	International	Criminal	Court,	Cambridge	
University	 Press,	 2011,	 4th	 ed,	 p.	 173.	 Examples,	 and	 quotes	 in,	 7	 to	 9	 in	 Talmon,	 Stefan,	 “Adaptation	 of	
Treaties	by	the	Security	Council	and	the	Rule	of	Law”,	Proceedings	of	the	Annual	Meeting	(American	Society	of	
International	Law),	Vol.	103,	International	Law	As	Law	(2009),	p.	249-251.	
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‘obtained	 through	 deliberate	 military	 threat’;	 (3)	 when	 it	 acted	 to	 ‘retrospectively	

legitim[ise]	the	NATO	action	against	the	FRY’;	(4)	when	it	‘expresse[d]	full	support	for	the	

High	 Representative’	 in	 Bosnia’s	 ‘very	 broad	 powers’,	 (5)	 when	 it,	 ‘through	 coercive	

measures	 under	 Chapter	 VII’,	 established	 ‘sanctions	 affecting	 the	 innocent	 civilian	

population’	in	Iraqi,	the	FRY	and	Haiti;	(6)	when,	while	referring	cases	to	the	ICC,	‘neutralized	

the	grave	breaches	provisions	of	the	Geneva	Conventions’;	(7)	when	it	‘decided	that	Libya	

must	 surrender	 for	 trial	 to	 either	 the	 United	 States	 or	 the	 United	 Kingdom	 two	 of	 its	

nationals’	 contrary	 to	 a	 applicable	 treaty;	 (8)	 when	 it	 ‘discarded’,	 ‘exempted’,	 ‘lifted	

constraints’	or	 ‘repealed’	rules	of	the	Hague	Regulations,	the	Geneva	Conventions	and	the	

European	Convention	of	Human	Rights	relating	to	the	determination	of	when	a	territory	is	

deemed	to	be	under	occupation	and	to	the	extent	of	occupying	powers,	including	detention;	

(9)	when	it	‘adapted	Article	105	of	the	United	Nations	Convention	on	the	Law	of	the	Sea	by	

authorizing	member	states	to	suppress	piracy	not	just	on	the	high	seas	but	also	in	territorial	

waters	and	on	land’;	(10)	when	it	‘takes	provisions	from	a	treaty	not	ratified	by	all	states	[…]	

and	 unilaterally	 imposes	 these	 obligations	 on	 all	 states’50;	 	 (11)	when	 it	 demanded	 ‘that	

North	Korea	“immediately	retract	its	announcement	of	withdrawal	from	the	Treaty	on	the	

Non-Proliferation	of	Nuclear	Weapons”	’51.		

For	Orakhelashvili,	examples	1	to	5	show	that	‘is	clear	that	the	Council	can	violate	jus	

cogens	in	various	ways’52.	For	Schabas	(example	6),	the	fact	that	the	SC	neutralises	the	norms	

at	stake	shows	the	norms	are	not	jus	cogens53.	For	Talmon	(examples	6	to	9),	the	SC	makes	

‘an	“adaptation”	of	applicable	treaty	law’	which	‘in	effect	amounts	to	an	ad	hoc	“abrogation”	

of	 certain	 binding	 treaty	 provisions’54.	 For	 Breakey	 (example	 10),	 non-novel	 duties	 ‘are	

newly	imposed	on	states	that	did	not’	have	them55.	For	Wouters	and	Odermatt	(example	11),	

the	SC	‘take[s]	steps	to	prohibit	a	State	from	leaving	a	treaty	regime’56.	For	Wood,	most	of	the	

																																																													
50	Breakey,	Hugh,	“Parsing	Security”,	The	Security	Council	as	Global	Legislator,	(eds)	Vesselin	Popovski	and	
Trudy	Fraser,	Routledge,	2014,	p.	63.		
51	Wouters,	Jan/Odermatt,	Jed,	“Reflections	on	the	Lawmaking	Powers	of	the	Security	Council	-	Quis	Custodiet	
Consilium	Securitatis?”,	June	1	2013,	available	at	http://ssrn.com/abstract=2286208,	p.	11.	
52	Orakhelashvili,	Alexander,	“The	Impact	of	Peremptory	Norms”,	p.	77.	
53	Schabas,	William,	Introduction,	p.	173.		
54	Talmon,	Stefan,	“Adaptation	of	Treaties”,	251.	
55	Breakey,	Hugh,	“Parsing	Security”,	p.	63.	
56	Wouters,	Jan/Odermatt,	Jed,	“Reflections”,	p.	11.	
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SC’s	‘treaty	action’	‘interference’	is	either	‘action	that	affects	treaty	obligations	as	such	[…or]	

action	that	imposes	[…]	the	provisions	of	a	treaty’57.		

In	many	of	these	resolutions,	the	SC	is	not	merely	“messing	up”	with	treaty	law	but	

more	dramatically	with	customary	international	law58.	Very	aware	of	its	power	to	“mess	up”	

with	 international	 law,	 the	 SC	 already	 affirmed	 in	 Resolution	 2077	 (2012)	 ‘that	 the	

authorizations	renewed	in	this	resolution	apply	only	with	respect	to	the	situation	in	Somalia	

[…]	and	underscores	in	particular	that	this	resolution	shall	not	be	considered	as	establishing	

customary	international	law’59.	More	bluntly,	the	president	of	the	Council	is	quoted	as	saying	

that	 ‘there	was	 a	 gap	 in	 international	 law	 pertaining	 to	 non-State	 actors.	 So,	 either	 new	

international	 law	 should	 be	 created,	 either	 waiting	 for	 customary	 international	 law	 to	

develop,	or	by	negotiating	a	treaty	or	convention.	Both	took	a	long	time,	and	everyone	felt	

that	there	was	an	“imminent	threat”,	which	had	to	be	addressed	and	which	could	not	wait	for	

the	usual	way’60.		

Regardless	of	how	to	juridically	characterise	the	different	types	of	moves	of	the	SC	–	

and	certainly	the	SC’s	imagination	is	not	yet	exhausted	–	it	is	true	that	some	of	these	actions	

cause	concern	from	several	points	of	view61.	Nonetheless,	to	assert	that,	de	iure	condito,	they	

are	illegal	or	that,	de	iure	constituendo,	they	should	not	be	within	the	realm	of	the	powers	

conferred	to	the	SC	is	unpersuasive.	It	would	be	odd	if	the	SC	could	not	legally,	in	case	it	found	

that	 it	 was	 necessary	 for	 the	 maintenance	 of	 peace,	 demand	 extradition	 of	 certain	

individuals,	whether	or	not	in	violation	of	a	specific	rule	of	treaty	law,	or	the	cessation	of	

hostilities,	 irrespective	 of	 which	 part	 is	 acting	 in	 self-defense.	 Moreover,	 if	 redrawing	 a	

border	in	a	manner	at	odds	with	existing	international	law	is	necessary	for	the	maintenance	

of	peace,	the	SC	has,	and	should	have,	the	power	to	proceed.	As	Wood	“shouts”	‘[t]he	idea	

that	‘much	of	what	the	Council	has	done	since	the	end	of	the	Cold	War	is	ultra	vires,	beyond	

its	powers	under	the	Charter,	or	otherwise	unlawful	[…]	is	not,	of	course,	the	case’62.		

																																																													
57	Wood,	Michael,	“The	Law	of	Treaties	and	the	UN	Security	Council:	Some	reflections”,	E.	Cannizzaro	(ed),	
The	Law	of	Treaties	Beyond	the	Vienna	Convention,	2011,	Oxford,	Oxford	University	Press,	p.	255.	
58	The	“messing	up”	with	the	Geneva	and	the	Hague	conventions	being	possibly	the	better	example.	The	action	
of	the	Council	in	relation	to	treaty	and	custom	‘often	overlaps’.	Wood,	Michael,	“The	Law	of	Treaties”,	p.	245.		
59	Emphasis	added.	
60	https://www.un.org/press/en/2004/pleugerpc.DOC.htm	(emphasis	added).	
61	Talmon,	Stefan,	“Adaptation	of	Treaties”,	p.	251	and	252,	referring	to	the	rule	of	law.		
62	Wood,	Michael,	“The	Law	of	Treaties”,	p.	247.	
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Additionally,	from	a	“politics”	of	international	law	point	of	view,	it	seems	to	be	more	

fruitful	to	seize	‘on	the	wisdom	and	practicalities	of	the	Council	assuming’	this	prominent	

role63	–	and	to	‘instigate’	its	‘alertness’	to	the	legitimate	rights	and	interests	of	states	and	to	

not	‘ignore	international	law’64	–	rather	than	to	hopelessly	argue	that	it	does	not	have	the	

power	to	act	in	the	ways	it	has	been	acting.		

The	second	part	of	this	paper	tries	to	“seize	on”	this	and	to	put	forward	possible	ways	

by	which	the	SC	–	acting	in	the	name	of	the	international	community	as	a	whole	–	can	take	

advantage	of	this	extraordinary	legal	framework	to	devise	a	solution	to	the	Israel-Palestine	

conflict.				

II.	The	use	of	the	powers	of	the	Security	Council	under	Chapter	VII	to	impose	a	
solution	on	the	Israeli-Palestinian	conflict	
	

1.	The	pacific	settlement	of	the	dispute	between	Israel	and	Palestine	is	desirable	and	

it	has	a	place	in	the	Charter	too.	One	of	the	objectives	of	the	UN	is	to	‘bring	about	by	peaceful	

means,	and	in	conformity	with	the	principles	of	justice	and	international	law,	adjustment	or	

settlement	of	international	disputes	or	situations	which	might	lead	to	a	breach	of	the	peace’	

(Article	1).	In	this	case,	SC	action	under	Chapter	VI	is	enabled.		

But	the	issue	here	is	not	whether	–	and	irrespective	of	the	final	judgment	on	the	role	

of	the	UN	on	seven	decades	on	the	“pacific”	settlement	of	the	dispute65	–	the	SC	should	‘call	

upon	 the	 parties	 to	 settle	 their	 dispute	 by	 [peaceful]	 means’	 (Article	 33),	 ‘recommend	

appropriate	procedures	or	methods	of	adjustment’	(Article	36)	or	‘make	recommendations	

[…]	with	a	view	to	a	pacific	settlement	of	the	dispute’.	Nor	whether	the	dispute	‘should	be	

referred	(either)	by	the	parties’	(under	the	“SC”	cautionary	rule	of	Chapter	VI’s	Article	36)	or	

by	the	SC	(under	a	more	robust	Chapter	VII	decision)	to	the	International	Court	of	Justice.	

And	it	 is	not	for	two	reasons:	first,	because,	under	the	framework	of	Chapter	VI,	the	SC	is	

curtailed	by	‘the	principles	of	justice	and	international	law’	and	the	ICJ	is	also	bound	by	law	

																																																													
63	Talmon,	Stefan,	“Adaptation	of	Treaties”,	p.	249,	referring	to	its	more	recent	role	as	the	“world	legislator”.	
64	See,	from	the	point	of	view	of	the	rule	of	law	and	human	rights,	Elgebeily,	Sherif,	The	Rule	of	Law	in	the	
United	Nations	Security	Council	Decision-Making	Process,	Turning	the	Focus	Inwards,	2017,	Routledge.		
65	The	General	Assembly,	on	29	November	1947,	adopted	resolution	181	(II),	which	included	a	partition	plan	
creating	Arab	and	Jewish	States	and	an	international	regime	for	Jerusalem.	
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and	justice	and	by	its	role	as	a	court	of	law	which	objective	must	be	the	search	for	the	best	

solution	in	law	for	the	cases	it	has	to	decide;	second,	because	all	this	peaceful	settlement	of	

the	dispute	has	already,	time	and	again,	conspicuously	failed.		

The	 issue	 here	 is	 to	 find	 a	political	 and	practical	 solution	 to	 the	 dispute	 that	 has	

become	a	permanent	threat	to	peace,	whether	or	not	that	solution	stands	‘in	conformity	with	

the	principles	of	 justice	and	international	 law’.	 In	other	words:	 to	 ‘take	effective	collective	

measures	for	the	prevention	and	removal	of	threats	to	the	peace’66	(Chapter	VII’s	“effective	

measures”).	As	there	is	no	inherent	reason	which	prevents	the	SC	–	while	acting	in	a	Chapter	

VII	mode	–	to	devise	a	permanent	solution,	impose	that	solution	on	all	and	try	to	deal	away	

with	 the	 problem	 for	 good,	 if	 necessary	 by	 force,	 the	 sole	 additional	 comments	 relate	 to	

whether	the	Charter’s	procedural	conditions	 for	 the	SC	to	act	 immediately	 in	 this	 fashion	

have	already	been	met.	The	remarks	that	follow	should	not	be	understood	as	conditions	that	

have	 to	apply	ensemble	 for	 the	SC	 to	 legitimately	act.	After	all,	 ‘[n]owhere	 is	 the	Security	

Council	under	less	strictures	than	in	its	determination	that	a	threat	to	peace	exists’67.	They	

more	simply	aim	at	making	absolutely	clear	that	the	conditions	are	met	and	have	been	met	

for	a	long	time.	

On	the	one	hand	–	and	not	forgetting	that	the	SC,	in	its	early	infancy	back	in	1948,	

determined,	 for	 the	 first	 time,	 in	Resolution	54	 (1948)	 that	 the	 situation	 in	Palestine	 is	 a	

threat	to	peace	–	no	one	can	seriously	doubt	that	this	protracted	conflict	has	been	a	threat	to	

peace	on	several	occasions	during	the	last	seven	decades.	But	the	idea	that	threats	to	peace	

arising	 from	the	 Israeli-Palestinian	conflict	can	only	be	said	 to	materialize	each	 time	that	

there	is	a	wide	scale	outburst	of	violence	is	unbearable.	On	the	other	hand,	the	long	history	

of	 “mistrust”,	 “dubious	 tactics”,	 “avoidance	 of	 negotiations”	 and	 non-implementation	 of	

previous	 agreements	 that,	 at	 one	 or	 other	 moment	 in	 these	 last	 seven	 decades,	 can	 be	

attributed	to	both	Israel	and	Palestine,	does	not	leave	room	to	put	forward	that	a	negotiated	

solution	is	still	the	only	solution	on	the	table.	In	addition,	from	an	observer	of	international	

politics	point	of	view,	perhaps	it	is	not	remiss	to	highlight	that	the	prospect	for	a	two	state	

solution	is	waning	today	more	than	ever.	Possibly,	this	increases	–	and	not	decreases	–	the	

																																																													
66	Article	1	(1)	of	the	Charter	(emphasis	added).	
67	Dinstein,	Yoram,	War,	Aggression	and	Self-Defence,	p.	309.	
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probability	 of	 future	 all-out	 armed	 conflict.	 Since	 1948,	 the	 conflict	 –	 and	 its	 potential	

damage	to	world	peace	–	has	existed	and	will	persist	to	exist	for	as	long	as	no	“permanent	

viable	 solution”	 is	 found.	 For	 the	 purposes	 of	Article	 39,	 a	 permanent,	 and	not	 sporadic,	

threat	to	peace	is	in	continuous	existence,	enabling	SC	action	under	Chapter	VII.	Even	if	the	

discretion	inherent	to	the	‘elasticity	of	the	expression’	‘threat	to	the	peace’	–	which	covers	

not	only	world,	actual	or	real	but	also	regional,	remote	or	potential	threats	68	–	would	not	per	

se	be	deemed	sufficient	to	enable	immediate	SC	action,	all	these	considerations	put	beyond	

“any	reasonable	doubt”	that	the	conditions	for	imposing	a	solution	in	(new)	law	are	met	and	

nothing	else	is	necessary	for	any	type	of	Chapter	VII	‘action’	to	have	a	go.		As,	in	the	face	of	a	

threat	or	breach	of	peace,	the	powers	of	the	SC	comprise	the	overwhelming	use	of	force,	it	

would	be	difficult	to	understand	if	it	could	not	more	simply	impose	compliance	with	a	certain	

plan.	

	

2.	Given	that	the	decisions	of	the	SC	bind	every	actor	of	the	international	community	

irrespective	of	their	membership	in	the	UN,	Israel	and	Palestine	are	obliged	to	act	on	this	

solution	not	only	as	a	matter	of	 treaty	 law	but	also	as	a	matter	of	customary	 law.	This	 is	

especially	true	in	light	of	Article	2	(6)	which	speaks	of	states	which	are	not	Members	of	the	

United	Nations.	From	this	norm	it	follows,	a	fortiori,	that	the	SC	can	also	ensure	that	non-

state	entities	follow	the	same	principles.	Hence,	irrespective	of	the	better	characterization	

for	the	current	legal	status	under	international	law	of	Palestine,	it	must	undoubtedly	comply	

with	SC	decisions.		Also	of	mention	is	that,	according	to	Article	2	(7),	which	does	not	exempt	

the	domestic	jurisdiction	of	any	state	from	being	infringed	upon	by	decisions	of	the	SC,	the	

sovereignty	of	Israel	is	not	a	limit	to	SC	action.	The	SC	can	also	impose	obligations	on	any	

other	(neighboring	or	non-neighboring)	state	or	non-state	actor,	as	it	might	deem	necessary	

for	the	solution	of	the	problem.	

	

3.	The	plan	to	be	“forced”	by	the	SC	on	both	Israel	and	Palestine	would	mainly	consist	

of	a	thorough	demarcation	by	the	SC	of	the	borders	between	the	two.	A	territorial	dispute	is	

normally	not	only	a	matter	that	does	not	lie	within	the	sovereignty	of	any	one	single	state	

																																																													
68	See	also	Dinstein,	Yoram,	War,	Aggression	and	Self-Defence,	p.	309-311.	
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but	is	also	a	situation	that	–	quasi	per	se	–	is	a	threat	to	peace	or,	at	least,	a	situation	with	the	

potential	to	very	rapidly	turn	into	a	threat	to	peace.	This	explains	Szasz	fitting	“comment”	

that	the	SC,	acting	in	a	Chapter	VII	mode,	has	already	in	the	past	‘determined	proprio	motu	

the	boundary’	between	Iraq	and	Kuwait69.	

	

Resolution	687	(1991)	and	Resolution	833	(1993)	therefore	serve	as	possible	

examples	 on	 what	 should	 the	 resolutions	 on	 the	 Israel-Palestine	 demarcation	 of	

border	issue	contain.	The	SC	could	start	by	‘calling	upon	the	Secretary-General	to	lend	

his	 assistance	 to	make	arrangements	with	 [Israel	 and	 Palestine]	 to	 demarcate	 the	

boundary	[…]	and	to	report	back	to	the	Security	Council’	and	by	later	‘Express[ing]	its	

appreciation	 […]	 for	 its	 work	 […]	 Welcom[ing]	 its	 demarcation	 decisions;	 […]	

Reaffirm[ing]	 that	 the	decisions	 […]	regarding	 the	demarcation	of	 the	boundary	are	

final;	 […]	Demand[ing]	 that	 [Israel	and	Palestine]	 in	accordance	with	 international	

law	 and	 relevant	 Security	 Council	 resolutions	 respect	 the	 inviolability	 of	 the	

international	boundary,	as	demarcated	[and]		Reaffirm[ing]	its	decision	to	guarantee	

the	inviolability	of	the	above-mentioned	international	boundary	which	has	now	been	

finally	demarcated	[…]	and	to	take	as	appropriate	all	necessary	measures	to	that	end	

in	accordance	with	the	Charter’70.	

	

For	the	purpose	of	the	demarcation	and	of	whatever	other	details	the	plan	includes,	

the	SC	should	take	the	stances	of	both	Palestine	and	Israel	and	the	rules	of	international	law	

on	the	issue	into	account.	However,	it	should	be	mainly	guided	by	what	is	the	demarcation	

and	the	plan	that	better	serves	the	interests	of	peace,	even	if	that	is	contrary	to	the	interests	

of	one	or	both	parties	or	to	the	relevant	rules	of	international	law	on	the	issue.	Thus	–	despite	

the	 fact	 that	 the	 SC	might	 decide	 to	 take	 into	 account	 the	 rules	 of	 international	 law	 on	

prohibition	on	the	use	of	force,	territorial	acquisitions,	self-determination,	border	disputes,	

exercise	of	sovereign	rights,	military	occupation,	settlements,	right	to	return,	recognition	of	

																																																													
69	Szasz,	Paul,	“The	Security	Council	Starts	Legislating”,	p.	904.		
70	See	also	Resolutions	689	(1991),	773	(1992)	and	806	(1993).	
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states,	refugees,	UN	membership,	etc.	–	the	legality	of	the	solution	does	not	depend	on	its	

conformity	with	these	rules.					

Arguably,	the	SC	should	not	implement	its	solution	immediately	by	force.	It	could	start	

by	demanding	(a	progressive)	end	to	occupation71	and	imposing	the	plan	in	law,	requiring	

progressive	implementation	by	both	Israel	and	Palestine.	Force	would	be	used	only	in	the	

case	 of	 non-compliance.	 For	 example,	 in	 relation	 to	 the	 contentious	 issues	 of	 military	

occupation	of	 the	West	Bank,	settlements,	 Jerusalem	and	the	“wall”,	 the	SC	could	start	by	

ordering	which	land	should	be	under	the	control	of	whom	(Israel	or	Palestine),	even	if	its	

decision	does	not	follow	the	Armistice	Line	of	1949	(Green	Line)	Line	which	the	ICJ	took	‘for	

granted	as	the	boundary	between	Israel	and	the	West	Bank’72.	Namely,	it	could	decide	which	

settlements	 (if	 any)	 are	 to	 be	 dismantled	 and	 which	 (if	 any)	 should	 be	 maintained,	

irrespective	of	the	(il)legality	of	their	construction	or	of	any	rights	that	some	Israeli	settlers	

might	have;	which	parts	(if	any)	of	the	“wall”	are	to	be	maintained	and	which	(if	any)	are	to	

be	 destroyed,	 irrespective	 of	 whether	 they	 were	 built	 “legally”	 in	 Israel’s	 territory	 or	

“illegally”	 in	 occupied	 land;	 which	 parts	 of	 Jerusalem	 are	 to	 be	 under	 which	 party	 rule,	

irrespective	 of	 any	 religious	 and	 cultural	 rights	 involved;	 and,	 finally,	 whether	 some	

Palestinians	should	be	able	to	return	to	territory	under	the	control	of	Israel,	irrespective	of	

whether	there	is	any	right	to	return.		

	

4.	In	relation	to	some	of	these	suggestions,	some	would	certainly	argue	that	a	more	

complex	legal	situation	arises,	because	there	are	jus	cogens	norms	involved	(as	recognised	

by	a	ruling	of	the	ICJ	in	Construction	of	a	Wall	73),	namely	the	right	of	self-determination	of	

the	Palestinian	people	and	‘truly	peremptory’74	rules	of	international	humanitarian	law.	In	

fact,	a	plausible	interpretation	of	the	Advisory	Opinion	of	the	ICJ	in	Construction	of	a	Wall	is	

that	 the	 ‘consequential	 duties	 on	 States	 arising	 from	 the	 construction	 of	 the	wall	 in	 the	

																																																													
71	On	belligerent	occupation	being	terminated	by	fiat	of	the	SC	see	Dinstein,	Yoram,	The	International	Law	of	
Belligerent	Occupation,	 Cambridge	University	 Press,	 2009,	 p.	 273.	 For	Dinstein,	 the	 decision	 to	 terminate	
occupation	in	Resolution	1546	(2004)	‘must	be	seen	as	“overriding	the	rule	of	IHL	on	the	issue”	’.	
72	Dinstein,	Yoram,	The	International	Law	of	Belligerent	Occupation,	Cambridge	University	Press,	2009,	p.	13.	
73	 ICJ,	 Advisory	Opinion	 of	 9	 July	 2004	 (Legal	 Consequences	 of	 the	 Construction	 of	 a	Wall	 in	 the	Occupied	
Palestinian	Territory).	
74	 Nieto-Navia,	 International	 Peremptory	 Norms	 (Jus	 Cogens)	 and	 International	 Humanitarian	 Law,	
http://www.iccnow.org/documents/WritingColombiaEng.pdf,	p.	22-27.		
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Occupied	Palestinian	Territory	can	only	be	justified	on	the	basis	that	the	norms	involved	in	

this	situation	–	the	principle	of	self-determination	and	the	basic	norms	of	humanitarian	law	

–	anyway	form	part	of	jus	cogens	and	their	breaches	generate	legal	consequences	analogous	

to	those	embodied	in	the	Court’s	Opinion’75.	Let	us	remember	the	relevant	parts:	

	
‘The	construction	of	the	wall	being	built	by	Israel,	the	occupying	Power,	in	the	

Occupied	 Palestinian	 Territory,	 including	 in	 and	 around	 East	 Jerusalem,	 and	 its	

associated	régime,	are	contrary	to	international	law’76.	

‘Given	the	character	and	the	importance	of	the	rights	and	obligations	involved,	

the	Court	 is	of	the	view	that	all	States	are	under	an	obligation	not	to	recognize	the	

illegal	situation	resulting	from	the	construction	of	the	wall	in	the	Occupied	Palestinian	

Territory,	including	in	and	around	East	Jerusalem.	They	are	also	under	an	obligation	

not	 to	 render	 aid	 or	 assistance	 in	 maintaining	 the	 situation	 created	 by	 such	

construction.	It	is	also	for	all	States,	while	respecting	the	United	Nations	Charter	and	

international	law,	to	see	to	it	that	any	impediment,	resulting	from	the	construction	of	

the	wall,	to	the	exercise	by	the	Palestinian	people	of	 its	right	to	self-determination	is	

brought	to	an	end77.	

‘The	 United	 Nations,	 and	 especially	 the	 General	 Assembly	 and	 the	 Security	

Council,	should	consider	what	further	action	is	required	to	bring	to	an	end	the	illegal	

situation	resulting	from	the	construction	of	the	wall	and	the	associated	régime,	taking	

due	account	of	the	present	Advisory	Opinion’78.	

	

																																																													
75	See	Orakhelashvili,	Alexander,	Peremptory	Norms	in	International	Law,	Oxford,	2009	p.	284-287.	
76	 Ruling	 A	 (emphasis	 added).	 It	 also	 ruled:	 ‘Israel	 is	 under	 an	 obligation	 to	 terminate	 its	 breaches	 of	
international	law;	it	is	under	an	obligation	to	cease	forthwith	the	works	of	construction	of	the	wall	being	built	
in	 the	Occupied	Palestinian	Territory,	 including	 in	and	around	East	 Jerusalem,	 to	dismantle	 forthwith	 the	
structure	 therein	situated,	and	 to	 repeal	or	 render	 ineffective	 forthwith	all	 legislative	and	regulatory	acts	
relating	thereto’(	Ruling	B);	 ‘Israel	is	under	an	obligation	to	make	reparation	for	all	damage	caused	by	the	
construction	of	the	wall	in	the	Occupied	Palestinian	Territory,	including	in	and	around	East	Jerusalem’	(Ruling	
C).	
77	Par.	159.	See	also	Ruling	D	with	different	wording.	Same	paragraph	and	ruling	also	add	that	‘all	the	States	
parties	to	the	Geneva	Convention	relative	to	the	Protection	of	Civilian	Persons	in	Time	of	War	of	12	August	
1949	are	under	an	obligation,	while	respecting	the	United	Nations	Charter	and	international	law,	to	ensure	
compliance	by	Israel	with	international	humanitarian	law	as	embodied	in	that	Convention’.		
78	Ruling	E.	
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Although	this	is	not	the	place	to	go	into	the	details	of	the	ruling	of	the	Court,	it	suffices	

for	 the	purposes	of	 this	paper	 to	 accept	 that	 the	wording	of	quoted	 second	paragraph	 is	

indeed	evocative	of	jus	cogens79.	It	is	sufficient	because	it	is	normally	taken	for	granted	that	

the	SC	is	bound	by	jus	cogens	and	that	it	cannot	–	even	under	Chapter	VII	–	take	action	in	

collision	with	peremptory	norms.	In	other	words:	while	imposing	the	plan	proposed	in	this	

paper	it	could	not	act	against	the	right	to	self-determination	of	the	Palestinian	people	and	

the	humanitarian	peremptory	norms	upheld	by	the	Court.	

	In	effect,	the	idea	of	the	hierarchical	superiority	of	peremptory	norms	is	so	rooted	in	

the	legal	imaginary	of	most	that	it	is	normally	taken	for	granted	that	no	norm	or	action	can	

go	against	 jus	cogens.	Virtually	unanimous	scholar	and	jurisprudential	opinion	is	that	this	

comprises	decisions	of	the	SC80:	not	only	doctrine	but	also	‘practice	unequivocally	confirm	

that	conflicts	between	the	United	Nations	Charter	and	norms	of	jus	cogens	result	not	in	the	

Charter	 obligations’	 pre-eminence,	 but	 their	 invalidity’81.	 Remarkably,	 even	 authors	 that	

state	that	‘one	should	not	interpret	the	Charter	in	a	manner	to	find	limits	to	SC	action	which	

are	not	 there’82	and	 that	 the	SC	 ‘is	not	bound	to	respect	 international	 law	apart	 from	the	

Charter’83	take	for	granted	that	the	SC	is	bound	by	jus	cogens84.	Although	this	is	an	intricate	

legal	issue,	the	ultimate	answer	is	that	the	virtually	unanimous	stance	is	not	correct.	There	

is	reasonable	evidence	in	practise	that	the	SC	does	not	see	 itself	bound	by	 jus	cogens	and	

stronger	 evidence	 in	 theory	 that	 it	 is	 actually	 not.	 The	 legal	 problem	 is	 dealt	 with	

elsewhere85.	Suffice	to	say	here	that	jus	cogens	norms	are	part	of	international	law	and	that,	

																																																													
79	See	article	71	of	the	Vienna	Convention.	See	also	ILC	Articles	40	and	41	(ILC	Articles	on	the	Responsibility	
of	States	for	Internationally	Wrongful	Acts,	2001,	UN	Doc	A/56/10.		
80	 The	most	 extensive	 defence	 of	 this	 opinion	 can	 be	 found	 in	 Orakhelashvili,	 Alexander,	 “The	 Impact	 of	
Peremptory	Norms”.		
81	ILC	Report	of	the	Study	Group	on	Fragmentation	of	International	Law,	p.	176,	par.	376	(emphasis	added).		
82	Wouters,	Jan/Odermatt,	Jed,	“Reflections”,	p.	6.		
83	Talmon,	Stefan,	“The	Security	Council	as	World	Legislator”,	99	American	Journal	of	International	Law,	2005,	
p.	184.		
84	Wouters,	Jan/Odermatt,	Jed,	“Reflections”,	p.	16;	Talmon,	Stefan,	“Security	Council	Treaty	Action”,	62	Revue	
Hellénique	de	Droit	 International,	2009,	https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1545067,	p.	
3.		
85	See	Miguel	Manero,	“Think	again:	is	the	Security	Council	really	bound	by	peremptory	norms?	Through	the	
lens	of	the	old	imperative	obligation	not	to	inflict	outrageous	suffering	on	a	people	and	the	new	jus	cogens	
international	crime	of	terrorism”,	revised	version	of	paper	delivered	at	2016	ASIL	Midyear	Meeting,	American	
Society	of	International	Law,	November	12,	2016,	Seattle,	Washington,	United	States	of	America,	available	at	
http://www.umac.mo/fll/doc/is%20the%20Security%20Council%20really%20bound%20by%20perempt
ory%20norms.pdf	
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as	 the	 Charter	 enables	 the	 SC	 to	 take	 action	 in	 collision	 with	 international	 law,	 it	 also	

empowers	that	body,	for	identical	reasons,	to	take	action	in	collision	with	jus	cogens.	Nothing	

suggests	that	this	“legal	reality”	was	modified	by	the	provisions	of	the	Vienna	Convention	on	

jus	 cogens.	 Hence,	 decisions	 of	 the	 SC	 under	 Chapter	 VII	 might	 sometimes	 include	

authorisations,	 obligations,	 norms	 or	 even	 statements	 in	 law	 which	 have	 a	 peremptory	

character86.	 In	 the	 instances	 in	 which	 the	 SC	 uses	 these	 ‘inderogable	 and	 binding’	 legal	

powers	they	must	be	deemed	to	constitute	“a	kind	of	new”	jus	cogens.	If	such	is	the	case	–	lex	

posterior	 derogat	 (legi)	 priori	 –	 this	 new	 peremptory	 norms	 or	 obligations	 trump	 other	

contrary	norms	or	obligations,	irrespective	of	whether	they	are	jus	cogens	or	non	jus	cogens	

norms	of	international	law.		

It	is	certainly	true	that	–	acting	in	tune	with	the	ICJ’s	“urge”	not	only	to	the	GA	but	also	

to	the	world	peace	body	to	‘act	on	the	issue’	in	a	certain	direction	and	paying	heed	to	the	

demands	of	the	Palestinians87	–	the	SC	could	simply	order	Israel	to	destroy	the	“wall”	and	to	

transfer	control	of	East	Jerusalem	to	the	Palestinians.	However,	the	crucial	point	is	that	–	in	

the	same	vein	that	the	SC	can	‘take	due	account’	of	the	ICJ’s	“urge”	–	there	is	nothing	in	law	

which	prevents	the	SC	–	acting	under	Chapter	VII	and	with	the	appreciation	of	the	fact	that	

it	 should	 ‘pursue	 peace	 through	 law’88	 coexists	with	 the	 hard	 truth	 that	 peace	might	 on	

occasion	be	better	pursued	through	contra	law	moves	–	from	imposing,	authorising	or	saying	

exactly	the	opposite.	Namely	–	and	paying	heed	to	Israel’s	security	concerns	–	it	can	uphold	

the	 continued	 existence	 of	 the	 “wall”	 and	demand	 the	 recognition	by	 all	 of	 its	 legitimate	

existence	for	the	future	as	part	of	its	own	solution	for	the	whole	conflict.	Or,	in	the	same	vein,	

and	contrary	to	the	ICJ	and	its	own	past	decision	in	Resolution	478	(1980)89	–	in	which	it	

‘[d]etermine[d]	that	all	legislative	and	administrative	measures	and	actions	taken	by	Israel,	

the	occupying	Power,	which	have	altered	or	purport	to	alter	the	character	and	status	of	the	

																																																													
86	Some	authors	seem	to	imply	that	this	indeed	can	take	place:	‘[b]ecause	in	practice	the	obligations	deriving	
from	the	Charter	are	considered	to	be	inderogable	and	binding,	the	customary	rule	[corresponding	to	Article	
103]	in	question	maybe	classified	as	jus	cogens’.	Conforti,	Benedetto,	“Consistency	among	Treaty	Obligations”,	
p.	189,	n.	11.	
87	And	also	paying	due	respect	to	the	ICJ’s	“warnings”	for	the	SC	to	exercise	care	in	its	actions	contrary	to	
international	 legal	 obligations.	 On	 this,	 on	 the	 ICJ	 giving	 ‘voice	 to	 community	 sentiments’	 through	 their	
‘internationalist	sensibility’	and	on	the	need	for	judicial	review	of	the	SC’s	action	and	engagement	between	
the	ICJ	and	the	SC	see	ALVAREZ,	JOSÉ,	“Judging	the	Security	Council”.		
88	ALVAREZ,	JOSÉ,	“Judging	the	Security	Council”,	p.	39.	
89	See	also	Resolution	252	(1968).		
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Holy	City	of	Jerusalem,	and	in	particular	the	recent	“basic	law”	on	Jerusalem,	are	null	and	

void	and	must	be	rescinded	forthwith’	–	 it	can	decide	that	East	 Jerusalem	is	to	be	part	of	

Israel.	Or,	for	that	matter,	it	can	make	the	whole	of	Jerusalem	the	“Free	International	City	of	

Jerusalem”	under	the	control	of	the	United	Nations.	

In	reality,	it	would	be	hard	to	understand	why	the	SC	–	acting	in	the	supreme	interest	

of	peace	and	in	the	name	of	the	international	community	as	a	whole	–	could	impose	a	solution	

which	collides	with	non	jus	cogens	rules	of	international	law,	but	not	one	which	collides	with	

jus	 cogens	 norms.	 In	 the	 case	 a	 balanced	 composition	 of	 its	 own	 solution	 to	 the	 conflict	

requires	a	breach	of	jus	cogens	provisions,	it	would	be	difficult	to	accept	that	this	sole	factor	

per	se	could	emerge	as	an	unsurmountable	legal	obstacle	to	a	reasonable	practical	outcome.		

To	 the	 suggestion	 that	 it	was	not	 the	 intention	 of	 the	 founders	 to	 conceive	 of	 the	

powers	of	the	SC	with	such	a	largesse	–	encompassing	the	power	to	act	contrary	to	the	most	

fundamental	 norms	of	 the	 international	 community	 –	 the	 counter-suggestion	 is	 that	 it	 is	

better	 to	 wonder	 about	 what	 they	 would	 have	 answered,	 in	 the	 aftermath	 of	 that	

unimaginable	atrocity	(the	Second	World	War),	to	the	proposition	that	the	SC	could	not	do	

whatever	it	takes	to	maintain	peace	or	save	humanity90.	

III.	Conclusion	
	

As	 of	 today,	 after	 the	 SC	 –	 albeit	 “still	 shyly”	 –	 assumed	 its	 role	 as	 the	 world	

legislator91,	it	seems	clearer	than	ever	that	the	international	community	as	a	whole	endowed	

it	with	extraordinary	powers92	in	order	for	this	organ	–	in	its	vital	role	as	the	guarantor	of	

peace	–	to	do	all	that	is	necessary	to	live	up	to	its	mission.	It	should	come	as	no	surprise	that,	

in	 the	 face	 of	 threats	 to	 peace	 –	 in	 extremis	 threats	 that	 have	 the	 potential	 to	 eradicate	

																																																													
90	Surely,	when	taking	the	spirit	of	1945,	one	has	to	accept	that	the	intention	of	the	founders	was	to	ensure	a	
primacy	without	failures	of	the	Charter.	See	also	Kolb,	Robert,	L’article	103	de	la	charte	des	nations	Unies,	p.	
263.			
91	See	The	Security	Council	as	Global	Legislator,	(eds)	Vesselin	Popovski	and	Trudy	Fraser,	Routledge,	2014.	
92	The	author	of	this	paper	asserts	that	it	has	the	power	to	create,	modify	or	revoke	jus	cogens	norms	and	that	
it	has	already	in	a	dramatic	–	but	subtle	and	non-acknowledged	–	fashion	created	a	new	jus	cogens	crime:	the	
international	crime	of	terrorism.	See	Miguel	Manero,	“Think	again:	 is	the	Security	Council	really	bound	by	
peremptory	norms?”	p.	11-14	and	47;	Miguel	Manero,	“As	of	today	there	is	no	doubt	that	terrorism	is	a	crime	
under	 international	 law”,	 available	 at	
http://www.umac.mo/fll/doc/Terrorism%20is%20a%20crime%20under%20international%20law.pdf.	
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humanity	–,	this	organ	might	decide	to	use	its	powers	in	unconventional	ways.	And	it	is	only	

natural	that,	while	acting	in	this	representative	role	of	the	international	community	as	a	whole,	

it	might	decide	to	act	in	ways	that	collide	with	the	sovereignty	of	a	state	(Israel)	with	the	

right	 of	 self-determination	 of	 a	 people	 (the	 Palestinians)	 and	with	whatever	 other	 rules	

might	stand	in	the	way.	This	is	easily	explained	by	the	circumstance	that	the	SC	must	act	in	

pursuance	of	the	common	good	of	that	international	community;	of	which,	after	all,	Israel	

and	the	Palestinians	are	also	part	of.		

Despite	of	the	objections	of	‘governments,	courts	and	scholars	[that	might	continue]	

to	resort	to	[…]	jus	cogens	in	challenging	the	legality	of	[its]	actions’93	and	also	taking	into	

account	that	‘[t]o	the	extent	that	[it]	continues	with	[all	of	the	above	described94]	actions,	it	

will	fuel	interest	in	whether	there	are	limits	to	[its	powers]	under	Chapter	VII’95,	the	fact	that	

the	SC	–	in	its	pursuance	of	what	is	best	for	peace	–	can	act	against	jus	cogens	and	disregard	

rulings	of	the	ICJ	shows	that	it	is,	at	least	in	concept,	the	hegemon96	of	the	international	legal	

order	 and	 that	 –	 freed	 from	 all	 the	 demands	 to	 respect	 the	 complexities,	 subtleties	 and	

oddities	of	the	imperfect	system	of	the	law	on	war	and	peace	–	its	powers	are	in	fact	virtually	

unlimited	and	in	theory	rightly	so.	

From	the	point	of	view	of	the	“interest	of	peace”,	some	would	argue	that	the	better	

solution	is	not	to	follow	the	suggestion	put	forward	in	this	paper,	as	it	could	face	opposition	

from	both	Israel	and	Palestine	and	the	situation	could	even	worsen97.	From	a	practical	point	

of	view,	some	would	say	that	this	whole	solution	will	inevitably	fail	as	it	will	be	vetoed.	Yet,	

these	are	not	givens	and	the	case	could	be	put	forward	as	well	that,	at	present,	this	type	of	

unorthodox	solution	has	a	better	chance	to	see	the	light	of	day	than	ever	before.	And	let	us	

not	 forget	 that	 there	 is	no	 inherent	 reason	 for	 such	 “imposed”	solution	not	 to	be	 “legally	

accepted	 and	 implemented”	 and	 even	 “pragmatically	 welcomed”	 by	 both	 Israelis	 and	

Palestinians.		

																																																													
93	Murphy,	Sean,	Principles	of	International	Law,	Concise	Hornbook	Series,	2nd	Edition,	2012,	p.	98	and	99.	
94	See	supra	I.	
95	Murphy,	Sean,	Principles	of	International	Law,	p.106,	referring	to	the	actions	of	the	SC	as	legislator.		
96	On	this	term	as	applied	in	practice	to	the	United	States	see		ALVAREZ,	JOSÉ,	“Hegemonic	International	Law	
Revisited”,	97	American	Journal	of	International	Law	873.			
97	Worse	even,	a	powerful	limit	to	SC	action	could	kick	in:	in	the	face	of	an	eventual	Israel’s,	Palestine’s	or	any	
other	 regional	 powerful	 actor’s	 non-compliance,	 the	 SC	 ‘will	 ask	 for	 sanctions	 or	 force	 and	 no	 one	 will	
respond’.	ALVAREZ,	JOSÉ,	“Judging	the	Security	Council”,	p.	2.	



	 70	

Regardless	 of	 these	 “political”	 remarks,	 a	 well-devised-and-balanced	 imposed	

solution	 that	gains	 the	support	of	 the	 international	 community	as	whole	 is	better	 for	 the	

interests	of	peace	than	another	‘failed	negotiated	solution’98.	The	bottom-line	argument	in	

this	 paper	 is	 that	 the	 powers	 of	 the	 SC	 –	 a	 result	 of	 the	 shrewd	 crafting	 abilities	 of	 the	

founders	of	the	United	Nations	–	might	be	very	helpful	for	the	proper	shaping	of	this	non-

consensual	‘third	way’.		

																																																													
98	Furthermore,	still	from	a	politics	point	of	view,	it	might	be	easier	“to	sell	at	home”	an	imposed	by	the	SC	
plan	for	peace	than	a	“by	Israel	and	Palestine	accepted	–	and	with	shameful	concessions	to	the	other	party	–	
deal”.	 It	must	be	also	noted	that	–	 throughout	 the	years	–	several	ways	of	dealing	with	 the	problem	were	
agreed	upon	by	the	parties,	albeit	not	properly	enforced	by	them.	Thus,	the	plan	of	the	SC	would,	in	the	end,	
consist	of	a	cut	and	paste	of	previously	–	agreed	by	the	parties	–	solutions,	followed	by	effective	enforcement	
by	the	SC	in	case	of	non-compliance.		
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CAN	CONFLICT-	MANAGEMENT	BE	EFFECTIVE	IN	THE	ISRAELI-	PALESTINIAN	CONFLICT?		

THE	INACCURATE	COMPARISON	WITH	THE	PROTRACTED	CONFLICT	OF	CYPRUS	

	

Introduction:	

A	 string	of	 recent	events	brought	again	at	 the	 forefront	 the	deteriorating-	 if	not	 completely	

collapsed-	Israeli-Palestinian	peace	process;	from	the	election	of	Donald	Trump	and	his	-at	least	

partial	 or	 potential-	 detachment	 from	 the	 two-	 state	 solution,1	 to	 the	 Israeli,	 continuous	

settlement	expansion2	and	from	the	discussion	about	an	ongoing	third	Intifada	to	the	Israeli	

hostility	against	any	attempt	of	the	Palestinian	authority	to	upgrade	its	status	internationally,	

as	well	as	the	debate	for	a	Jewish	state	annexing	West	Bank,	the	prospects	of	a	successful	peace	

process	are	bleak.	

	 The	main	argument	of	 this	article	 is	 that	not	only	conflict	resolution	but	also	conflict	

management	which	is	adopted	instead	of	conflict	resolution,	are	doomed	to	fail	for	a	variety	of	

reasons	 but	mainly	 because	 structurally	 and	 ideologically	 the	 state	 of	 Israel	 has	 adopted	 a	

negative	position	even	to	partially	fair	and	viable	for	the	Palestinians,	conflict	resolution	and	

conflict	management.	 The	 argument	 continues	 that	 such	 an	 approach	 leads	 inevitably	 to	 a	

vicious	circle	of	occupation	and	violence.		

	 A	critical	differentiation	transcending	the	article	argument	is	the	one	between	conflict	

management	 instead	 of	 conflict	 resolution	 and	 conflict	 management	 aiming	 at	 conflict	

resolution.	 The	 latter	 is	 based	 on	 a	 “realistic	 optimism”	 suggesting	 that	 the	 resolution	 of	 a	

conflict	 can	 be	 achieved	 but	 prerequisites	 a	 step-by-	 step	 process:	 “a	 protracted	 conflict	

lingering	over	time	with	violent	hostilities,	such	as	the	Arab-Israeli	conflict,	cannot	be		resolved	

without	a	prerequisite	prolonged	and	successful	conflict	management.”3	The	former	orientates	

from	 the	 assumption	 that	 the	 conflict	 cannot	 be	 resolved	 and	 therefore	 methods	 of	

management	aiming	at	easing	the	tensions	is	a	way	to	move	forward,	until	the	conditions	of	the	

conflict	have	changed.	

																																																													
1	 P.	Baker	&	M.	Landler,	Trump,	Meeting	With	Netanyahu,	Backs	Away	From	Palestinian	State,	The	New	
York	Times,	(February	15,	2017)	
2	 P.	 Beaumont,	 Israel	 announces	 2,500	more	West	 Bank	 settlement	 homes,	 theguardian,	 (January	 24,	
2017)	
3	 Yaacov	Bar-Siman-Tov,	The	Arab-Israeli	Conflict:	Learning	Conflict	Resolution,	(1994),	31(1),	Journal	of	
Peace	Research,			75,	at	p.	75	
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	 The	“management-instead-of-resolution”	approach	is	not	unknown	to	public	debate.	As	

Hugh	Miall	argues,	a	certain	part	of	analysts	suggest	that	the	resolution	of	certain	conflicts	is	

unrealistic:	“the	best	that	can	be	done	is	to	manage	and	contain	them,	and	occasionally	to	reach	

a	historic	compromise	in	which	violence	may	be	laid	aside	and	normal	politics	resumed.”4	

	 However,	it	is	a	delicate	synthesis	of	conditions	which	determines	the	success	or	not	of	

such	an	approach	among	which	 the	 inherent	 tendency	and	willingness	or	need	of	 all	 of	 the	

implicated	parts	of	the	conflict	is	the	dominant	one.	When	such	a	condition	is	absent,	conflict	

management	will	fail.	This	is	the	main	argument	of	the	article.	In	order	to	identify	the	causes	

for	 this	 failure,	 a	 comparison	with	 another	 case	 of	 occupation	 and	 conflict	management	 is	

chosen,	namely	that	of	Cyprus.	

	 The	two	cases	share	some	significant	common	characteristics;	they	are	both	classified	

as	 protracted	 conflicts.	 The	 origins	 of	 both	 of	 them	 can	 be	 traced	 partially	 at	 the	 inter-

communal	 grievances	 in	 combination	with	 the	 colonial	 era.	 They	both	 involve	 a	 number	 of	

psychological	and	identity-	based	paragons	which	constitute	structural	elements	of	such	type	

of	conflicts,5	and	contain	elements	which	 in	at	a	 theoretical	 level	are	 included	 in	the	human	

needs	theory.6	Within	the	general	framework	of	the	conflict	a	common	and	defining	factor	is	

the	long-	lasting	occupation.		

Despite	these	analogies	however,	the	two	conflicts	are	not	identical	and	we	should	not	

be	led	to	simplistic	and	tautological	interpretations	or	comparisons.	In	the	Israeli-Palestinian	

case	 there	 are	 no	 “motherlands”	 as	 in	 the	 Cyprus	 conflict,	 especially	 since	 the	 Palestinians	

under	the	leadership	of	the	PLO	adopted	the	“Palestinian	cause”	doctrine	as	an	autonomous	

cause	within	the	framework	of	the	“Arab	unity”.7	The	Israeli	occupation	is	of	different	type	and	

brutality;	the	legal	status	of	the	occupation	is	also	different;	the	position	of	Turkey,	which	is	the	

																																																													
4	 H.Miall,	 “Conflict	 Transformation:	 A	 Multi-Dimensional	 Task”,	 Berghof	 Handbook	 of	 Conflict	
Transformation,	www.berghof-center.org	
5	 D.	 Bar-Tal,	 From	 Intractable	 Conflict	 Through	 Conflict	 Resolution	 to	 Reconciliation:	 Psychological	
Analysis,	(2000),	21(2),	Political	Psychology,	pp.	351-365;	
	 P.	Coleman,	'Intractable	Conflict',	in	M.	Deutsch	&	P.	Coleman,	eds,	The	Handbook	of	Conflict	Resolution,	
(2000	San	Francisco,	CA:	Jossey-Bass),	at	pp.	428-450	
6	 The	 human	 needs	 theory	 traces	 at	 the	 root-	 causes	 of	 conflicts	 the	 unmet	 basic	 human	 needs	 of	
psychological,	social	and	physical	nature.	
	 J.	Burton,	Conflict:	Human	Needs	Theory,	(1990,	New	York:St	Martins)	
7	 This	autonomous	position	was	further	enstrengthened	in	the	course	of	years,	in	light	on	the	one	hand	of	
the	development	of	the	Palestinian	struggle	which	became	the	dominant	one	in	the	Arab	world	and	on	the	other	
hand	 because	 of	 the	 complications	 and	 open	 conflicts	 with	 other	 Arab	 states	 or	 the	 manipulation	 of	 the	
Palestinian	cause.	
	 E.	Karsh,	The	Palestinian's	Real	Enemies,	(2014),	21(2),	The	Middle	East	Quarterly,		
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occupying	power,	towards	the	management	of	the	conflict	as	well	as	its	goals	on	the	ground	are	

different	 from	 those	 of	 Israel.	 The	 international	 community	 and	 the	 regional	 balances	 are	

different	too.	

	

1.	Conflict	Management	and	conflict	resolution	in	protracted	conflicts	

	 The	distinction	between	conflict	management	and	resolution	is	based	on	the	potential	

elimination	or	not	of	the	fundamental	causes	of	the	conflict.	“	Conflict	resolution	involves	the	

reconciliation	or	elimination	of	fundamental	differences	and	grievances	underlying	a	conflict”,	

while	conflict	management	“..means	controlling,	 limiting,	and	containing	conflict	behavior	 in	

such	a	way	as	to	make	it	less	destructive	or	violent.”8	The	terms	are	used	rather	flexibly.	The	

main	point	of	differentiation	lies	in	the	actual	ending	of	the	conflict	which	is	implied	by	the	term	

resolution,	instead	of	the	process	in	which,	a	set	of	activities	or	techniques	might	ease	or	even	

eventually	remove	the	underlying	causes	of	the	conflict.9	

	 The	idea	of	conflict	management	 is	based	on	an	assumption	that	by	gaining	time,	the	

underlying	causes	of	a	protracted	conflict	might	ease	and	a	protracted	conflict	may	de-	escalate,	

so	that	a	resolution	of	the	conflict	can	be	achieved.		A	“successful”	conflict	management	can	be	

traced	to	the	coexistence	both	of	internal	and	external	paragons,	namely	the	realization	of	the	

inadequacy	of	resources	on	behalf	of	the	parties	of	the	conflict,	the	fact	that	the	cost	of	conflict	

outweighs	the	value	of	it,	the	dangers	from	the	escalation,	as	well	as	the	existence	of	external	

constraints	and	mechanisms	suppressing	the	development	of	the	conflict.10	

	 On	such	grounds,	even	if	the	parties	of	a	given	conflict	find	it	impossible	to	resolve	their	

underlying	 differences	 will	 -supposedly-	 find	 it	 more	 convenient	 to	 manage	 them.	 As	

Wallensteen	suggests	conflict	management:	“typically	focuses	on	the	armed	aspects	of	conflict:	

bringing	 the	 fighting	 to	 an	 end,	 limiting	 the	 spread	 of	 the	 conflict	 and,	 thus,	 containing	 it.	

...conflict	 resolution	 is	 more	 ambitious,	 as	 it	 expects	 the	 parties	 to	 face	 jointly	 their	

incompatibility	and	find	a	way	to	live	with	or	dissolve	it.”11	

																																																													
8	 Bar-Siman-Tov,	The	Arab-Israeli	Conflict,	at	p.	75	
9	 C.	Mitchell,	Handbook	of	Conflict	Resolution:	The	Analytical	Problem-Solving	Approach,	(2005,		Institute	
for	Conflict	Analysis	and	Resolution),	p.	6		
10	 Bar-Siman-Tov,	The	Arab-Israeli	Conflict,	at	p.	76	
11	 P.	 Wallensteen,	 Understanding	 Conflict	 Resolution:	 War,	 Peace	 and	 the	 Global	 System	 (London;	
Thousand	Oaks,	CA;	&	New	Delhi:	Sage	Publications,	2002),	at	p.53	
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	 The	 methods	 of	 conflict	 management	 are	 neither	 stable	 through	 time,	 nor	 limited:	

“traditional	 diplomatic,	military,	 and	 economic	means	 of	 influence,	 up	 to	 and	 including	 the	

threat	or	use	of	force...”,	the	role	of	international	organizations,	institutions,	NGO's	and	the	so-

called	 citizens'	 diplomacy,12	 the	 institutionalization	 of	 the	 conflict,	 the	 potential	 of	

“internalization”	of	the	management	goals	and	methods	by	the	parties	of	the	conflict,	as	well	as	

a	 policy	 of	 “learning”	 that	 the	 absence	 of	 conflict	 is	 mutually	 beneficiary	 for	 them	 are	 all	

methods	of	conflict	management.13	

	 Regardless	of	the	several	potential	means	of	conflict	management,	the	success	or	not	of	

conflict	management	lies	at	large	with	the	specific	conditions	of	the	conflict,	given	that	these	

are	 unique	 in	 each	 case.	 The	 effectiveness	 of	 conflict	 management-	 as	 well	 as	 of	 conflict	

resolution-	on	the	basis	of	a	series	of	conditions	of	sociopolitical,	historical,	local,	psychological	

and	power-	balance	nature,14	which	indicate	that	the	root-	causes	of	conflicts	are	of	the	utmost	

importance.15	

	 In	addition,	time	plays	a	crucial	role;	in	other	words	at	each	specific	phase	of	the	conflict,	

briefly	described	as	a	cycle	divided	among	“structural	 instability...social	unrest	and	violence,	

and	finally...	sustainable	peace	and	conflict	resolution”	the	success	of	conflict	management	is	

determined	by	different	factors.16		

	 The	approach	of	conflict	as	a	cycle	does	not	indicate	a	mechanical	approach	but	on	the	

contrary	that	on	the	one	hand	there	 is	 the	potential	of	re-fueling	of	 the	conflict	even	after	a	

supposed	resolution	successful	management	of	it	and	on	the	other	hand	that	a	conflict	could	

remain	trapped	in	the	outbreak	of	violence	for	an	extended	period	of	time.	What	emerges	as	an	

outcome	of	all	these	approaches	though	is	that	the	defining	reason	eventually	is	the	stance	of	

the	 implicated	 parts	 themselves	 and	 how	 they	 comprehend	 the	 fulfillment	 of	 their	 own	

																																																													
12	 P.	 C.Stern	 and	 D.	 Druckman,	 International	 Conflict	 Resolution	 After	 The	 Cold	War,	 (2000,	 National	
Academy	of	Sciences),	at	pp.5-6	
13	 Bar-Siman-Tov,	The	Arab-Israeli	Conflict,	at	p.	80;	
J.	 Bercovitch,	 J.	 T.	 Anagnoson	 &	 D.	 L.	Wille,	 	 Some	 Conceptual	 Issues	 and	 Empirical	 Trends	 in	 the	 Study	 of	
Successful	Mediation	in	International	Relations,	(1991),	28(1),	Journal	of	Peace	Research,	7,	at	pp.	7-8	
14	 F.	Pearson,		Dimensions	of	Conflict	Resolution	in	Ethnopolitical	Disputes,	(2001),	38(3),	Journal	of	Peace	
Research,	275,	at	p.	277	
15	 T.	R.	Gurr,	Peoples	Against	States:	Ethnopolitical	Conflict	and	the	Changing	World	System',	(1994),	38(3),	
International	Studies	Quarterly,	347,	at	p.	365	
16	 P.	D.	Thruelsen,	International	Organizations:	Their	Role	in	Conflict	Management,	in	P.	D.	Thruelsen,	(ed.)	
International	Organizations:	Their	Role	in	Conflict	Management,	(Royal	Danish	Defence	College,	2009),	p.	15	
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interests:	namely,	whether	at	some	point	 they	develop	a	positive	approach	at	 least	 towards	

halting	the	violence	or	not.	

	 Within	this	greater	typology	of	conflicts,	a	certain	type	poses	the	most	severe	challenges	

in	terms	of	conflict	management-	as	well	as	resolution:	the	so-	called	“protracted”	or	enduring	

conflicts,	 which	 due	 to	 specific	 conditions	 resist	 the	 different	 techniques	 of	 conflict	

management,	 tending	 to	 “fall	 back”	 to	 repeated	 phases	 of	 violence.17	 There	 are	 several	

descriptions	of	protracted	conflicts	mainly	referring	to	the	duration	and	the	continuity	of	them,	

from	ten	to	twenty	years	and	two	or	more	episodes	of	military	collision.18	

	 At	the	core	of	them	can	be	traced	a	past	which	is	galvanized	by	conflict	and	grievances,	

a	present	which	is	defined	by	the	use	of	coercive	means	and	a	future	which	is	most	likely	to	be	

determined	by	similar	if	not	identical	means.19	What	is	more	profoundly	present	in	protracted	

conflicts	is	their	diversified	nature,	which	is	transcended	by	the	multi-dimensional	formation	

of	each	conflict's	causes	and	their	differentiated	development	over	time,	leading	inevitably	to	

goal	incompatibility	between	the	different	parts.20	Azar's	analysis	on	protracted	conflicts	offers	

some	 insight	 regarding	 their	 root-	 causes	 by	 suggesting	 that	 they	 are	 not	 only	 built	 on	

conflicting	identities	but	also	on	structural	inequalities	and	long	standing	domination	of	one	

group	over	another.21	

	 The	incompatibility	of	goals	indicates	an	explanation	of	the	failure	not	only	of	conflict	

resolution	but	potentially	of	conflict	management	as	well.	The	reason	for	conflict	management	

failure	therefore	may	be	traced	both	in	the	inner	causes	of	the	conflict	and	in	a-	perceived	as	

inherent-	collision	of	goals.		

On	the	basis	of	this	theoretical	framework,	in	the	next	parts	a	comparative	examination	

of	two	cases	is	attempted:	the	one	between	the	“Cyprus	case”	and	the	Israeli-Palestinian	conflict	

																																																													
17	 E.	Azar,	Protracted	International	Conflict:	Ten	Propositions	in	E.	Azar	and	J.	W.	Burton	eds.,	International	
Conflict	Resolution,	(1986,	Wheatsheaf	Book),	pp.27-39;	
	 G.	Goertz,	and	P.	F.	Diehl,.		The	Initiation	and	Termination	of	Enduring	Rivalries:	The	Impact	of	Political	
Shocks,	(1995),	39,	American	Journal	of	Political	Science,	pp.		30-52	
	 L.	Kriesberg,		Intractable	Conflicts,	(1993),	1(4),	Peace	Review,	at	pp.	417-421			
18	 P.	Diehl,	Contiguity	and	Military	Escalation	in	Major	Power	Rivalries,	(1985),	47(4),	Journal	of	Politics,	at	
pp.	1203-1211;	
	 P.	Huth,	and	B.	Russett,	General	Deterrence	between	Enduring	Rivals	Testing	Three	Competing	Models,	
(1993)	87(1),	American	Political	Science	Review,	at	pp.	61-73			
19	 J.	Bercovitch	and	Patrick	M.	Regan,The	Structure	of	International	Conflict	Management:An	Analysis	of	
the	Effects	of	Intractability	and	Mediation	,	(1999),	4(1),	The	International	Journal	of	Peace	Studies,		
20	 Mitchell,	Handbook	of	Conflict	Resolution:	The	Analytical	Problem-Solving	Approach,	at	p.	11	
21	 E.	Azar,	The	Theory	of	Protracted	Social	Conflict	and	the	Challenge	of	Trans	forming	Conflict	Situations,	
(1983),	20(M2)	Monograph	Series	in	World	Affairs	,	at	pp.	81-99	
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in	order	to	identify	reasons	for	the	failure	not	only	of	resolution	but	also	of	management	in	the	

latter	case.	

	

2.	Cyprus:	a	successful	case	of	conflict-	management,	despite	the	lack	of	resolution		

	 A	short	reference	to	the	history	of	the	Cyprus	conflict	will	take	place	in	order	to	provide	

very	briefly	some	of	its	main	characteristics	in	comparison	with	the	Israeli-	Palestinian	conflict.	

Cyprus	lies	at	the	crossroads	of	three	continents-	Asia,	Africa	and	Europe-	40	miles	away	from	

Turkey	and	600	miles	away	from	Greece.	While	Greeks	were	the	first	settlers	and	constitute	

still	 the	majority	 of	 the	 island,	 the	 long	 line	 of	 occupying	 forces,	 states	 and	 dominions	 and	

especially	the	Ottoman	rule	(1571-1878)	led	to	the	formation	of	a	Turkish-	Cypriot	minority,	

which	constitutes	up	to	18%	of	the	total	population,	while	Greek	Cypriots	almost	80%.22	Cyprus	

became	a	British	colony	from	1925	to	1960,	when	independence	was	declared,	following	the	

anti-colonial	struggle	which	was	led	by	the	Greek-Cypriot	community-	albeit	causing	a	number	

of	cleavages	within	this	community	on	the	basis	of	the	political	perspective	of	the	anti-	colonial	

fight.23		

	 Divisions	between	the	two	communities	emerged	since	the	anti-colonial	struggle	and	

even	more	during	its	armed	phase	after	1955	under	the	guidance	of	EOKA.24	The	Greek	Cypriot	

community	was	asking	for	union-	“enosis”-	with	Greece,	while	the	Turkish	Cypriot	asked	for	

partition-	 taksim.25	 The	 inter-community	 rivalries	 were	 further	 heated	 by	 the	 British	

interference	 as	 the	 colonial	 power	 and	by	 the	Turkish	 state,	which	 for	 a	 variety	 of	 reasons	

opposed	 the	 union	 of	 Cyprus	 with	 Greece.	 The	 long	 history	 of	 rivalry	 between	 the	 two	

motherlands	 as	 well	 as	 their	 contradictory	 interests,	 intensifying	 divisions	 and	 historical	

perspectives	over	Cyprus	further	fueled	tension	since	the	anti-colonial	struggle	up	to	now.26	

	 The	 interference	 of	 several	 outside	 forces,	 both	 Great	 Powers	 and	 regional	 states,	

eventually	 led	 to	 a	 truncated,	 unsatisfactory	 for	 both	 communities	 and	 mainly	 for	 the	

																																																													
22	 M.	Hadjipavlou-Trigeorgis	&	 	L.	Trigeorgis,	Cyprus:	An	Evolutionary	Approach	to	Conflict	Resolution,	
(1993),	37(2),	The	Journal	of	Conflict	Resolution,	340,	at	pp.	342-343	
23	 Y.	Katsourides,	Nationalism,	anti-colonialism	and	the	crystallisation	of	Greek	Cypriot	nationalist	party	
politics,	(2013),	51(4),	Commonwealth	&	Comparative	Politics,	pp.	503-523	
24	 National	Organization	of	Cypriot	Fighters-	Ethinki	Organosi	Kyprion	Agoniston	in	greek.	
25	 M.	Kontos,	Introduction,	Foreign	Interventions	and	Domestic	Perceptions:	An	Analytical	Framework,	in	
M.	 Kontos,	 S.-C.	 Theodoulou,	 N.	 Panayiotides	 &	 H.	 Alexandrou	 eds.,	Great	 Power	 Politics	 	 in	 Cyprus:	 Foreign	
Interventions	and	Domestic	Perceptions,		(2014,	Cambridge	Scholars	Publishing),	at	p.	4		
26	 O.	Richmond,	Ethno-Nationalism,	Sovereignty	and	Negotiating	Positions	in	the	Cyprus	Conflict	Obstacles	
to	a	Settlement,	(1999),	35(3),	Middle	Eastern	Studies,	42,	at	p.	42	
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majoritarian	 community,	 independence.	 While	 both	 the	 union	 and	 partition	 claims	 were	

officially	 off	 the	 table,	 the	 new	 institutional	 framework	 at	 the	 constitutional	 level	 was	

dysfunctional,	 tending	 towards	 disintegration	 instead	 of	 integration,	 deepening	 the	 inter-

communal	grievances	and	mistrust.27	The	new	state	not	only	failed	to	strengthen	a	common	

“Cypriot”	identity	but	on	the	contrary	contained	as	an	inherent	element	of	its	provisions	the	

continuation	of	the	inter-communal	divisions	establishing	them	at	a	constitutional	level.28	

	 The	 structure	 of	 the	 new	 state	 combined	with	 specific	 political	 choices	 and	 outside	

interferences	 fueled	 inter-communal	 conflict	 such	 as	 in	 1963	 and	 1964	 after	 an	 attempted	

constitutional	amendment	which	was	introduced	by	Archbishop	Makarios.29	The	tentative	and	

delicate	 balance,	 which	 was	 combined	 with	 Turkish	 threats	 for	 intervention	 and	 EOKA	 B'	

attacks,	was	eventually	destroyed	following	the	Greek	junta-	sponsored	coup	in	Cyprus	which	

provided	an	alibi	for	the	Turkish	intervention	of	1974	and	the	occupation	of	the	Northern	part	

until	today.	It	was	on	the	grounds	of	an	already	partially	divided	Cyprus,	with	Turkish	Cypriot	

enclaves	already	established	and	Greek-Cypriot	nationalistic	acts	culminating,	that	the	division	

and	the	occupation	which	hold	until	today	took	place.	

	 From	 the	 outbreak	 of	 the	 first	 inter-communal	 disputes-	 before	 the	 Turkish	

intervention-	up	to	now-	more	than	four	decades	after	the	Turkish	intervention-		continuous	

rounds	of	negotiations	have	 taken	place,	none	of	which-	until	now-	managed	 to	 resolve	 the	

conflict.	While	before	the	intervention	the	key-	issue	of	the	negotiations	was	the	autonomy	of	

the	Turkish-	Cypriot	community	within	a	unitary	state,	shortly	after	the	intervention	as	basis	

for	the	negotiations	was	accepted	a	federal	structure	of	the	state,30	labeled	as	“a	bi-zonal,	bi-

communal	 federation	 and	 agreed	 on	 a	 single	 sovereignty,	 a	 single	 citizenship	 and	 a	 single	

international	personality	for	the	federal	Cyprus.”31		

	 In	recent	years,	after	the	failure	of	the	“Anan	plan”	which	was	rejected	in	a	referendum	

by	Greek-Cypriots,	new	hope	for	the	resolution	of	the	conflict	emerged	in	the	latest	negotiations	

round	which	began	 in	2016,	between	president	Anastasiades	and	the	 leader	of	 the	Turkish-	

																																																													
27	 P.	Kitromilides,	From	the	dialectics	of	intolerance	to	an	ideology	of	ethnic	coexistence.	In	Small	states	in	
the	modern	world,	in	P.	Worseley	and	P.	Kitromilides	eds.,	“From	the	dialectics	of	intolerance	to	an	ideology	of	
ethnic	coexistence.	In	Small	states	in	the	modern	world”,	(1977,	Stavrinides	Press)	
28	 E.	Christofi,	Negotiations	for	a	Cyprus	settlement	-	An	historical	review,	Cyprus	News	Agency,	(7-1-2017)	
29	 V.	Volkan,	“Cyprus:	War	and	adaptation”	(1979,	Charlottesville:	University	Press	of		Virginia)	
30	 M.	Hadjipavlou-Trigeorgis	&		L.	Trigeorgis,	Cyprus:	An	Evolutionary	Approach	to	Conflict	Resolution,at	p.	
345	
31	 Cyprus	 Ministry	 of	 Foreign	 Affairs,	 Latest	 Developments,	 (8-4-2017),	
(http://www.mfa.gov.cy/mfa/mfa2016.nsf/mfa09_en/mfa09_en?OpenDocument,		access	at	9-4-2017)	
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Cypriot	 community,	 Akinci.	 Despite	 the	 almost	 “euphoric”	 sentiments	 arising	 during	 the	

negotiations32	 and	 although	 the	 negotiations	 are	 still	 “alive”,	 the	 expectations	 became	

somewhat	 less	optimistic,	 following	a	“blame-	game”	between	the	two	communities	and	the	

two	equivalent	mother-	countries,	Greece	and	Turkey	since	January	2017.33	

	 The	 interpretation	 of	 these	 terms	 has	 led	 to	 confrontations	 and	 interpretative	

speculations	suggesting	that	in	fact	it	leads	to	a	confederation	instead	of	a	federation	or	even	to	

a	new	state	instead	of	the	re-unification	of	the	already	existing	“Republic	of	Cyprus”.	Such	a	shift	

on	the	basis	of	the	negotiations,	following	the	de	facto	created	situation	of	the	occupation	on	

the	ground	as	well	 the	recognition	by	Turkey	of	 the	so-called	Turkish	Republic	of	Northern	

Cyprus,	further	undermined	the	potential	of	a	conflict	resolution.	In	other	words	not	only	the	

initial	 inter-communal	 differences	 were	 not	 resolved	 but	 even	 worse,	 new	 reasons	

complicating	the	dispute	came	up	due	to	the	de	facto	created	conditions.	

	 This	 is	 partially	 explained	 since	 on	 top	 of	 the	 already	 existing	 inter-communal	

grievances	and	disputes,	 the	 long	 lasting	occupation	added	 further	complications.	The	post-	

1974,	de	facto	created	situation	regarding	the	presence	of	Turkish	army,	the	trauma	inflicted	

to	the	Greek-Cypriot	community,	the	building	of	state-	like	authorities	in	the	Northern	part,	the	

transfer	of	settlers	and	the	decades-	old	separation	of	the	two	communities	have	further	eroded	

the	prospects	of	conflict	resolution.	The	lack	of	trust	and	the	desire	of	its	community	to	maintain	

what	 it	 considers	 as	 its	 assets	 are	 prevalent	 in	 the	 negotiations	 procedures.	 The	 inter-

communal	 grievances	 and	 even	more	 the	 continuation	 of	 the	 occupation	 is	 in	 legal	 and	 in	

political	terms	the	decisive	factor.	

	 Up	 to	some	extent,	even	 the	admission	of	 the	Republic	of	Cyprus	 into	 the	EU	 further	

complicated	 the	 potential	 resolution,	 raising	 fears	 to	 the	 Turkish-	 Cypriot	 community	 for	 a	

potential	 renewed	 version	 of	 “enosis”	 in	 the	 greater	 framework	 of	 the	 EU.34	 The	 fore-	

mentioned	 substantial	 and	 symbolic	matters	have	 created	a	 “fundamental	 reluctance”	of	 all	

involved	actors	towards	a	re-unified	Cyprus35	and	a	focus	on	“adversarial	lens”	as	is	for	example	
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profoundly	the	case	regarding	security	issues	and	the	presence	of	foreign	troops.36	It	also	must	

be	added	that	since	its	independence,	Cyprus	failed	as	an	entity	to	produce	a	common	national	

identity;	on	 the	contrary	 the	 two	separate	national	 identities	 remained	dominant	and	up	 to	

some	extent	contradictory.	

A	 number	 of	 substantive	 reasons,	 such	 as	 the	 withdrawal	 of	 Turkish	 troops	 and	

international	guarantees,	the	new	constitution,	the	number	of	refugees	who	will	return	to	the	

northern	 part,	 the	 settlers	 from	 Turkey	 who	 will	 remain	 in	 Cyprus	 following	 a	 potential	

solution,	 the	 transfer	 of	 occupied	 territories	 to	 the	 Greek-Cypriot	 community,	 the	

administration,	 the	 economic	 cost	 of	 reunification,	 as	 well	 as	 formalistic	 but	 still	 highly	

symbolic	 matters,	 such	 as	 the	 way	 that	 the	 leader	 of	 the	 Turkish-	 Cypriot	 community	 is	

addressed,	 have	 prevented	 until	 now	 the	 success	 of	 the	 negotiation	 rounds,	 despite	 the	

numerous	negotiations	rounds.37		

	 What	is	crucial	regarding	the	theme	of	the	article	is	a	contradictory	tendency:	on	the	one	

hand,	the	resolution	of	the	conflict	in	Cyprus	is	yet	to	be	achieved	and	even	worse,	since	the	

initial	 stages	 of	 inter-communal	 grievances	 and	 disputes,	 new	 conditions	 deteriorate	 the	

prospect	of	peace.	Despite	the	intensive	negotiations	or	the	institutional	approaches	such	as	

the	so-	called	“Europeanization”,38	the	resolution	of	the	conflict	does	not	appear	as	the	most	

likely	outcome.		

	 The	resolution	of	the	Cyprus	conflict	implicates	in	such	a	sense	a	number	of	fundamental	

legal	 and	 political	 notions:	 sovereignty	 and	 occupation;	 state	 lawfulness-	 regarding	 the	

Northern	part-	and	state	succession,	concerning	a	potential	resolution;	settlers	and	the	right	to	

return	of	 the	Greek-Cypriot	refugees;	 fear,	 insecurity	and	grievances;	exploitation	of	natural	

resources	and	outside	interferences	by	motherlands	or	other	international	actors.	This	mixture	
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of	legal,	political,	international	and	psychological	issues,	combined	with	the	de	facto	alternation	

of	the	status	quo	through	the	use	of	force	complicate	conflict	resolution.	

	 On	the	other	hand	though,	conflict-	management	in	the	post-	1974	era	is	proven	very	

effective.	Apart	from	some	specific	incidents	of	violence	and	despite	some	threats	from	time	to	

time	from	the	side	of	Turkey,	 inter-communal	violence	is	non-	existent.	On	the	contrary,	the	

first	 decade	 of	 the	 21st	 century	 brought	 up	 to	 a	 significant	 extent	 a	 normalization	 of	 the	

relationship	of	the	Greek-Cypriots	with	the	Turkish-	Cypriot,	which	has	not	frozen	despite	the	

lack	of	resolution	or	the	re-	emergence	of	nationalistic	movements.	Several	reasons	for	such	a	

development	may	be	identified.		

	 We	should	wonder	of	course	in	what	terms	conflict	management	in	Cyprus	is	successful.	

In	 terms	of	bringing	 the	resolution	of	 the	conflict	 closer	 it	has	 failed.	 In	 terms	of	easing	 the	

tension	 though,	 it	 has	 been	 a	 success.	 Therefore,	 while	 conflict-	 management-	 aiming-	 at-	

conflict-	resolution	is	not	particularly	successful,	conflict-	management-	instead-	of-	conflict-	

resolution	is	effective.	

	 A	first	reason	for	that	is	that	a	military	resolution	of	the	conflict	seems	impossible	for	

either	of	the	two	motherlands,	namely	Turkey	and	Greece.	A	military	clash	in	Cyprus	would	

probably	 implicate	Greece	and	Turkey	with	devastating	 consequences	 for	both	 countries	 in	

military,	political	and	economic	terms,	without	in	addition	providing	a	viable	solution	of	the	

conflict	 for	 any	 of	 the	 two	 parts.39	Despite	 the	military	 advantage	 of	 Turkey	 in	 Cyprus,	 the	

overall	military	and	political	balance	between	Greece	and	Turkey	discourages	both	of	 them	

from	a	military	confrontation	in	general	and	in	Cyprus.		

The	existence	of	two	motherlands	and	the	balance	of	power	between	them,	despite	being	

responsible	up	to	a	certain	extent	for	the	bi-communal	dispute	are	also	paragons	which	have	

led	the	two	communities	to	an	abstention	from	the	further	use	of	force	in	the	post-	1974	period.	

Military	 balance,	 even	 indirect,	 is	 in	 such	 a	 sense	 a	 contributor	 to	 successful	 conflict	

management	in	the	sense	of	conflict	evasion,	since	both	communities	and	both	states	have	more	

to	lose	than	gain	because	of	a	potential	military	conflict.	

	 In	 addition,	 for	 different	 reasons	 both	 communities	 have	 significant	 interest	 in	

renewable	negotiations	without	necessarily	leading	to	conflict	resolution.	On	the	one	hand,	the	
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Northern	part,	finds	potential	benefits	in	partially	overcoming	the	diplomatic	isolation	of	the	

so-	 called	Turkish	Republic	 of	Northern	Cyprus.	On	 the	 other	 hand,	 the	Republic	 of	 Cyprus	

through	its	participation	n	the	negotiations,	apart	from	the	possibility	of	conflict	resolution	has	

eased	the	tensions	with	the	Northern	part	and	among	other	things	achieved	its	admission	in	

the	EU.	Therefore,	negotiations	up	to	some	extent	have	proved	to	be	mutually	benefiting,	even	

regardless	of	the	potential	resolution.	

	 A	third	reason	enabling	a	successful	conflict	management-	although	only	partially-	is	the	

clear	division	between	the	two	communities.	While	the	long-	term	occupation	and	the	division	

have	 profoundly	 deteriorated	 the	 potential	 for	 a	 resolution	 of	 the	 conflict	 keeping	 the	 two	

communities	apart	and	at	a	frozen	situation	have	also	eased	the	tensions	between	them.	Even	

more,	up	to	some	extent	such	an	artificial	division,	 imposed	by	the	occupying	 force,	created	

certain	nostalgia	for	closer	interaction	between	the	two	communities	which	became	apparent	

in	the	first	and	second	decade	of	the	21st	century.		

	 The	success	of	conflict	management	in	terms	of	maintaining	the	abstention	from	direct	

violence	and	the	frozen	status	of	the	conflict	in	Cyprus	for	decades,	up	to	some	extent	has	eased	

the	sense	of	urgency	in	terms	of	resolving	the	conflict.	While	the	resolution	of	the	conflict	up	to	

now	has	not	been	achieved,	still	the	stabilization	of	the	conditions	on	the	ground	is	a	fact.	In	

addition,	a	resolution	of	the	conflict-	of	some	kind-	despite	not	being	the	most	probable	solution	

is	still	possible.		

	 Eventually,	 on	 the	 basis	 of	 the	 fore-mentioned	 characteristics,	 the	 common	

denominators	of	all	members	which	are	implicated	in	this	protracted	conflict	are	first	that	they	

have	common	interest	in	successful	conflict	management,	even	without	conflict	resolution	in	

sight;	second	that	the	whole	environment	of	the	conflict	makes	it	more	likely	to	have	effective	

conflict	management	in	terms	of	not	resorting	to	violence	at	an	increasing	pace.	

	 In	the	next	part,	the	specific	characteristics	of	the	conflict	management	in	the	Israeli-

Palestinian	conflict	are	examined	and	compared	to	those	of	the	Cyprus	conflict.		

	

3.	The	Israeli-Palestinian	conflict	and	the	failure	of	conflict	management:	

	 If	conflict	management	is	to	be	understood	as	a	pre-step	towards	conflict	resolution	it	

never	seemed	as	doomed	to	fail	as	now,	regarding	the	Israeli-Palestinian	conflict.	If	it	is	to	be	
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comprehended	as	a	procedure	which	is	adopted	in	the	face	of	the	failure	of	conflict	resolution	

in	order	to	ease	the	tensions	it	has	indeed	failed	again.40			

	 The	history	of	the	Israeli-Palestinian	conflict	is	well	known	and	in	a	rather	detailed	way.	

In	broad	terms	we	could	divide	it	into	the	following	major	phases:	the	first	phase	reaches	up	to	

1947-1948,	the	second	phase	lasts	until	1967	and	the	Six-	Day	War,	the	third	phase	begins	at	

1968	with	the	rise	of	the	PLO	lasting	until	1974	when	the	right	to	self-	determination	of	the	

Palestinians	is	recognized	by	the	UN	General	Assembly,		the	fourth	phase	last	until	1987-1988	

with	outbreak	of	the	first	intifada	and	the	PLO	declaration	for	the	creation	of	a	state	of	Palestine,	

the	 fifth	 phase	 entails	 the	 mutual	 recognition	 of	 Israel	 and	 PLO	 in	 1993	 with	 the	 Oslo	

declaration	of	principles,	the	Taba	Agreement	and	the	election	of	Yassir	Arafat	as	president	of	

the	Palestinian	Authority	and	the	last	phase	begins	with	the	failure	of	the	Camp	David	summit	

and	the	second	Intifada,	lasting	until	now.41	

	 The	 history	 of	 the	 Israeli-Palestinian	 conflict	 on	 the	 one	 hand	 condenses	 up	 to	 a	

significant	extent	the	Israeli-	Arab	conflict,	as	well	as	the	regional	and	global	balance	of	power,	

throughout	these	decades,	while	on	the	other	hand	gained	gradually	a	life	of	its	own,	even	after	

it	stopped	gathering	that	much	of	world	and	regional	attention-	or	at	least	in	the	way	and	up	to	

the	extent	it	did	previously.	During	the	Cold-	War	era,	the	rivalry	between	the	USSR	and	the	US	

deteriorated	possibilities	 for	an	effective	 conflict	 resolution	approach.42	The	 involvement	of	

regional	actors,	such	as	Egypt,	Syria	and	Jordan	was-	and	up	to	some	extent-	still	is	profound.	

However	it	passed	through	several	different	stages,	especially	since	PLO	gained	momentum	and	

an	 independent	 strategy	 from	 its	 regional	 Arab	 supporters.	 That	 situation	 led	 to	 the	 well-	

known	violent	confrontations	with	Arab	states.	

	 While	the	incorporation	of	the	Israeli-Palestinian	conflict	in	the	framework	of	the	Cold-	

War	and	of	regional	conflicts	harmed	the	prospects	of	conflict	resolution	and	therefore,	the	fact	

that	nowadays	it	gathers	less	attention	as	an	issue	of	global	powers	rivalries	has	done	very	little	

																																																													
40	 In	this	part	the	focus	is	not	on	a	detailed	analysis	of	the	Israeli-Palestinian	conflict	in	historical	terms	but	
rather	 an	 analysis	 of	 the	 conflict-	management	 approach,	 especially	 during	 the	 post-	 Kamp	 David	 and	 Oslo	
accords	era.	
41	 For	a	brief	timeline	of	events,	see:	PLO:	History	of	a	Revolution,	Al	Jazeera,	(August	12,	2009)	
42	 J.	Slater,		The	Superpowers	and	an	Arab-Israeli	Political	Settlement:	The	Cold	War	Years,	(1990-1991),	
105(4),	Political	Science	Quarterly,	557,	at	pp.	558-559	
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towards	 the	 direction	 of	 resolution	 or	 of	management,	 despite	 the	 high	 hopes	which	were	

raised	during	the	90's.43	

	 In	such	a	sense,	the	last	phase	of	the	conflict	has	been	one	of	the	most	hopeless	in	terms	

of	conflict	resolution	and	one	of	the	worst	in	terms	of	conflict	management	achieving	a	restrain	

of	violence	in	the	region.	A	wide	variety	of	reasons	were	proposed	as	soon	as	the	initial	remarks	

of	non-	implementation	of	the	Oslo	accords	appeared,	referring	to	reasons	such	as	the	political	

impact	 of	 the	 role	 of	 settlers	 and	 villagers,	 the	 issue	 of	 refugees,	 the	 sharing	 of	 water	

resources,44	the	struggle	for	the	control	of	East	Jerusalem.45		

	 The	Israeli	occupation	itself	has	been	profoundly	different	from	that	of	Turkish	troops	

in	 Cyprus:	 although	 at	 all	 cases,	 occupation	 constitutes	 a	 constant	 act	 of	 aggression	 and	

therefore	can	be	a	basic	reason	for	the	non-	resolution	of	a	protracted	conflict,	while	in	the	case	

of	Cyprus	the	occupation	keeps	the	conflict	at	a	frozen	status,	the	Israeli	occupation	is	a	factor	

constantly	 fueling	 violence	 leading	 to	 an	 incapacity	 even	 to	manage	 the	 conflict,	 due	 to	 its	

expansive	nature.	The	Israeli	occupation	is	“growing”	economical-	wise,	land-	wise	and	violent-	

wise.		

	 Regarding	the	actual	implementation	of	the	occupation,	it	is	characteristic	that	Israel	is	

denouncing	the	exercise	of	its	occupation	over	the	Gaza	strip,	limiting	thus	as	much	as	possible	

the	legal	restraints	of	its	actions	and	its	obligation	to	respect	the	Fourth	Geneva	Convention.46	

While	it	is	also	true	that	Turkey	attempted	to	justify	its	illegal	occupation	of	Northern	Cyprus	

on	the	basis	of	the	system	of	guarantees	as	well	as	to	provide	it	with	some	legitimacy	through	

the	so-called	Turkish	Republic	of	Northern	Cyprus,	the	Israeli	occupation	has	moved	several	

steps	 further	 both	 in	 practice	 and	 in	 legal	 term:	 on	 the	 one	 hand,	 conditions	 such	 as	 the	

confiscation	of	Palestinian	land,	the	illegal	building	of	the	Israeli	wall	on	Palestinian	land,47	the	

																																																													
43	 Regarding	 the	 raise	 of	 such	 hope,	 see	 for	 example:	 J.	 Slater,	 A	 Palestinian	 State	 and	 Israel	 Security,	
(1991),	106(3),	Political	Science	Quarterly,	411,	at	p.	411	
44	 Slater,	A	Palestinian	State	and	Israel	Security,	at	p.	413	
45	 Pearson,		Dimensions	of	Conflict	Resolution	in	Ethnopolitical	Disputes,	at	p.	278	
46	 “Israel	has	without	doubt	at	all	times	relevant	to	the	mandate	of	the	Mission	exercised	effective	control	
over	the	Gaza	Strip.	The	Mission	is	of	the	view	that	the	circumstances	of	this	control	establish	that	the	Gaza	Strip	
remains	occupied	by	 Israel”	 and	 “Gaza	 remains	occupied	 territory	and	 ...Israel	 is	 obliged	 to	 comply	with	 the	
Fourth	Geneva	Convention	in	its	actions	in	Gaza”	
	 'Report	of	the	United	Nations	Fact	Finding	Mission	on	the	Gaza	Conflict'	(15	September	2009)	UN	Doc.	
A/HRC/12/48,	85	para	276;	
	 'Report	of	the	Independent	Fact-Finding	Committee	on	Gaza:	No	Safe	Place'	(presented	to	the	League	of	
Arab	States	30	April	2009)	16		
47	 A.	 Orakhelashvili,	 Legal	 Consequences	 Of	 The	 Construction	 Of	 A	 Wall	 In	 The	 Occupied	 Palestinian	
Territory:	Opinion	And	Reaction,	(2006),	11(1),	Journal	of	Conflict	and	Security	Law,	119,	at	pp.		
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expanding	 settlements,	 the	 constant	 violations	 of	 the	 Oslo	 accords,	 the	 continuous	

imprisonment	 even	 of	 minors,	 the	 extrajudicial	 killings	 and	 the	 waves	 of	 disproportionate	

violence	and	on	 the	other	hand	 legal	arguments	such	as	 those	orientating	 from	the	pseudo-	

“disengagement”	of	Israel	from	the	Gaza	strip,48	constantly	expand	and	apply,	deteriorating	the	

situation	on	the	ground	and	the	root-	causes	of	the	conflict	by	proving	an	Israeli	inherent	lack	

of	willingness	not	only	for	conflict	resolution	but	also	for	some	type	of	conflict-	management,	

capable	of	easing	the	tension.		

	 In	 addition,	 while	 the	 occupation	 of	 Northern	 Cyprus	 keeps	 the	 two	 communities	

divided	 in	 a	 way	 that	 minimizes	 their	 inter-linkage,	 the	 Israeli	 occupation	 keeps	 the	 two	

communities	and	the	 two	authorities	bound	together	 in	a	constant	situation	of	unequal	and	

unfair	treatment	by	the	stronger	part-	Israel-	through	permanent	use	of	violence,	violation	of	

law	and	of	human	rights.	In	addition,	while	in	Cyprus	both	communities	possess	territory	and	

stand	on	a	relatively	equal	position,	between	Israel	and	Palestine	there	is	no	equality	in	terms	

of	territory	and	sovereignty.49	

	 Therefore,	Israeli	occupation	on	the	one	hand	sharpens	the	root-	causes	of	the	conflict	

and	on	the	other	hand	establishes	as	a	concrete	belief	that	not	only	the	resolution	of	conflict	is	

impossible	but	also	that	any	type	of	management	is	designed	to	unilaterally	enhance	the	Israeli	

agenda.	This	situation	over	time	has	been	identified	with	a	“hawkish”,	extreme	right	dominance	

over	Israeli	political	life:	the	murder	of	Yitzhak	Rabin	seemed	to	put	out	of	power	even	until	

now,	all	Israeli	politicians	with	a	clear	vision	of	peace.	On	the	contrary,	power	has	been	shared	

mainly	by	Ariel	Sharon	and	later	by	Benjamin	Netanyahu,	while	even	the	labor	party	of	Israel	

shifted	towards	the	right	of	the	political	spectrum.	

	 It	 is	 in	 this	 framework	 that	 Israel	 is	 expanding	 both	 officially	 and	 unofficially	 its	

jurisdiction	over	the	West	Bank	and	the	Gaza	Strip	through	military	courts	and	arbitrary	arrests	

and	raids.50	Partially	on	the	basis	of	the	complex	and	unbalanced	in	favor	of	the	state	of	Israel	

																																																													
48	 The	analysis	of	the	Gaza	strip	as	a	“hostile	territory”	due	to	the	governance	of	this	area	by	Hamas-	a	term	
which	can	find	no	justification	in	international	legal	treaties-	poses	a	clear	case	of	international	law	manipulation	
up	to	such	an	extent	that	the	evacuation	of	Gaza	strip	practically	meant	that	Israel	remained	the	occupying	force	
but	with	none	of	the	obligations	that	an	occupant	has	to	bear.	
	 S.	Darcy,	An	Enduring	Occupation:	The	Status	of	 the	Gaza	Strip	 from	the	Perspective	of	 International	
Humanitarian	Law,	(2010),	15(2),	Journal	of	Conflict	and	Security	Law,	211,	at	pp.	225-228	
49	 D.	Newman	&	G.	Falah,		Bridging	the	gap:	Palestinian	and	Israeli	discources	on	autonomy	and	statehood,	
(1997)	22(1),	Transactions	of	the	Institute	of	British	Geographers,	111,	at	p.		115	
50	 K.	Cavanaugh,	The	Israeli	Military	Court	System	In	The	West	Bank	And	Gaza,	(2007),	12(2),	Journal	of	
Conflict	&	Security	Law,197,	at	pp.	199-201		
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regulations	of	jurisdiction	of	the	Kamp	David	and	Oslo	accords,51	but	also	in	violation	of	them.	

Especially	after	the	outbreak	of	the	second	Intifada,	the	extent	and	tension	of	Israeli	occupation	

has	 significantly	deteriorated.	Either	painted	as	 a	 “benevolent”	occupation52	or	 in	 the	bleak	

terms	of	ordinary	life	under	the	occupation,53	the	truth	is	that	the	“crackdown”	on	Palestinians'	

rights	has	created	a	hopeless	situation	among	them.		

	 The	 continuation	of	 the	de	 facto	occupation	and	 the	violation	of	 the	Oslo	accords	by	

Israel	 have	 seriously	 undermined	 over	 time	 the	 Palestinian	 Authority	 moral	 and	 political	

validity.	 Combined	 with	 the	 feud	 between	 Hamas	 and	 Fatah	 and	 the	 internal	 Palestinian	

political	 situation	 following	 the	death	of	Yasser	Arafat	 they	have	 fueled	 the	disappointment	

among	 Palestinians,	 towards	 both	 international	 efforts	 for	 a	 peaceful	 resolution	 of	 the	

conflict54	as	well	as	towards	the	Palestinian	state	goal,55	which	resembles	over	time	more	and	

more	to	a	pseudo-	state	and	pseudo-	authority.	

	 Long	 standing	 occupation	deepens	 the	 chasm	between	 the	 two	 communities,	 adding	

anger,	grievances	and	stereotypes.	The	psychological	aspect	of	the	conflict	is	obvious	on	both	

sides.	 As	 for	 example	 researches	 had	 indicated	 in	 the	 past,	 only	 a	 very	 small	 portion	 of	

Palestinians	are	keen	in	having	social	relations	with	Jews.56		

																																																													
51	 West	 Bank	 and	 Gaza	 were	 divided	 into	 zones	 A,	 B	 and	 C.	 Civil	 powers	 and	 responsibilities	 were	
transferred	 from	 the	 Israeli	 Civilian	 Authority	 to	 the	 Palestinian	 Legislative	 Council	 while	 	 in	 Zone	 C,	 were	
transferred	 the	 powers	 and	 responsibilities	 not	 relating	 to	 territory.	 According	 to	 the	 Oslo	 II	 Accords,	 the	
Palestinian	National	Authority	took	over	partial	jurisdiction	over	the	legal	affairs	of	the	West	Bank	and	the	Gaza	
Strip,	namely	except	the	offences	which	were	committed	inside	Jewish	settlements,	Israeli	military	installations,	
and	by	or	against	Israelis.	In	the	West	Bank,	the	Palestinian	Authority	was	given	jurisdiction	over	all	the	offences	
which	were	committed	by	Palestinians	or	non-Israelis	in	the	areas	under	its	own	control,	while	Israel	retained	
jurisdiction	over	offences	committed	inside	all	of	the	West	Bank	by	Israelis,	against	Israelis	and	of	security	or	
terrorism	nature,	 in	Zone	B.	Concerning	civil	matters,	 the	authority	 inside	Gaza	and	the	West	Bank	was	 fully	
transferred	to	the	Palestinian	cauthorities,	excempting	cases	against	Israelis	and		the	State	of	Israel	or	its	agents.	
Co-operation	between	Israeli	and	Palestinian	authorities	was	also	foreseen.	
	 Cavanaugh,	The	Israeli	Military	Court	System	In	The	West	Bank	And	Gaza,	at	p.	196	
52	 G.	Aronson,	When	it	Comes	to	Israeli	Occupation,	Better	is	not	Good	Enough,	Middle	East	Institute,	(April	
21,	2015)	
53	 A.	Hamze,10	Things	Palestinians	Can’t	Do	Because	Of	The	Israeli	Occupation,	Huffington	Post,	(December	
29,	2016);	
	 B.	Staton,	The	grinding	reality	of	life	under	Israeli	occupation,	Middle	East	Eye,	(September	13,	2014)	
54	 Indicatively	see:	D.	Kuttab,	Palestinians	need	own	strategy	to	end	occupation,	Al	Monitor,	(January	27,	
2017)	
55	 A.	 Ragson,	 Abbas	 adviser:	Without	 hope	 for	 a	 Palestinian	 state,	 'PA	would	 collapse',	 Jerusalem	 Post,	
(January	29,2017)	
	 The	Economist,	The	hopes	for	peace	and	Palestinian	statehood	fade	away,	(December	31,	2016)	
	 M.	A.	Fadl,	No	hope	yet	for	independent	Palestinian	state,	The	Arab	Weekly,	(April	2,	2017)	
56	 M.	Mi'	 ari,	Attitudes	of	 the	Palestinians	Towards	Normalization	with	 Israel,	 (1999),	36(3),	 Journal	of	
Peace	Research,	339,	at	p.	340	
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	 More	recent	polls	have	shown	even	further	expansion	of	the	feelings	of	bi-communal	

insecurity.	For	example,	in	a	Joint	Israeli	Palestinian	Poll	of	June	2015	conducted	by	the	Harry	

S.	 Truman	 Research	 Institute	 for	 the	 Advancement	 of	 Peace	 at	 the	 Hebrew	 University	 of	

Jerusalem	and	the	Palestinian	Center	for	Policy	and	Survey	Research	(PCPSR)	in	Ramallah,	the	

findings	were	that	“56%	of	Palestinians	think	that	Israel's	goals	in	the	long	run	are	to	extend	its	

borders	to	cover	all	the	area	between	the	Jordan	River	and	the	Mediterranean	Sea	and	expel	its	

Arab	citizens.	25%	think	the	goals	are	to	annex	the	West	Bank	while	denying	political	rights	to	

the	Palestinians.	43%	of	the	Israelis	think	that	the	Palestinian	aspirations	in	the	long	run	are	to	

conquer	the	State	of	Israel	and	destroy	much	of	the	Jewish	population	in	Israel;	18%	think	the	

goals	of	the	Palestinians	are	to	conquer	the	State	of	Israel.”57			

	 The	perceived	by	Israel	as	Palestinian-	oriented	security	threat	has	shaped	catalytically	

the	Israeli	stance	on	the	matter.	Several	incidents	have	fueled	such	fears,	despite	the	shift	of	

PLO	policy	since	 the	 '70s	 towards	 the	recognition	of	 Israel	and	the	restrain	of	 its	ambitions	

regarding	a	future	Palestinian	state	in	terms	of	territory	as	well	as	in	terms	of	access	to	arms	

potentially	threatening	Israel.			

	 Having	said	all	of	the	fore-	mentioned	and	partially	on	the	basis	of	them,	the	approach	

of	the	current	paper	is	that	another,	structural	reason	for	the	inefficiency	of	conflict	resolution	

as	well	as	management	must	be	sought;	namely	the	ideological	transformations	of	Israel	which	

combined	with	 the	 inherent	 fear	 for	 its	own	existence	have	made	 it	 an	actor	of	 the	 conflict	

structurally	 tending	 towards	 the	 preference	 of	 violence	 in	 its	 relationships	 with	 the	

Palestinians	 instead	 of	 conflict	 resolution	 or	 management;	 such	 a	 condition	 is	 not	 only	 a	

mechanical	 outcome	of	 regional,	 external	balance	of	power	but	 also	 an	outcome	of	 internal	

political,	 ideological	 and	demographic	 reasons,	 such	 as	 the	Arab	minority	 and	 the	way	 it	 is	

approached	by	the	Jewish	majority	and	the	concept	of	the	transformation	of	Israel	to	a	“Jewish”	

state,	which	objectively	undermines	its	internal	coherence.	Eventually	it	is	the	disorientation	of	

the	Israeli	society	and	state	in	terms	of	hegemonic	principles	which	when	combined	with	the	

rest	of	the	conditions	nullify	the	Israeli	participation	in	sincere	and	fruitful	conflict	resolution	

																																																													
57	 ProCon.org,	 Is	 a	 Two-State	 Solution	 (Israel	 and	 Palestine)	 an	 Acceptable	 Solution	 to	 the	 Israeli-
Palestinian	Conflict?,	(June	23,	2015	-	Palestinian	Center	for	Policy	and	Survey	Research	(PSR)		
	 It	must	not	be	underestimated	though	that	the	inter-communal	relations	are	much	more	complicated,	
on	the	basis	of	the	different	social	classes,	ages	etc.	Not	all	emotions	or	positions	are	equally	and	always	negative.	
On	 the	contrary,	 there	are	constant	 interactions-	although	not	always	of	a	positive	nature-	within	 the	 labour	
market	and	concerning	trading,	generating	a	variety	of	emotions.	
	 Mi'	ari,	Attitudes	of	the	Palestinians	Towards	Normalization	with	Israel,	at	p.	341		
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as	well	as	management	procedures.58	This	(dis-)orientation	of	Israel	profoundly	determine	its	

stance	in	the	negotiations	with	the	Palestinians.59	

	 The	transformation	of	the	state	of	Israel	came	at	the	epicenter	when	UN	Economic	and	

Social	Commission	for	Western	Asia	released	its	report	entitled	“Israeli	practices	towards	the	

Palestinian	people	and	the	Question	of	Apartheid”.	The	report	dared	to	pose	the	swinging	for	

long	question	of	whether	Israel	is	turning	into	an	apartheid	state.	In	the	report	it	is	accurately	

mentioned	that	“...	if	constitutional	law	defines	the	State	as	racial	in	character	—	as	in	Israel	(as	

a	Jewish	State),	and	apartheid	South	Africa	(as	a	white-Afrikaner	State)	—	movements	against	

racial	discrimination	not	only	lack	this	crucial	legal	resource	but	find	themselves	in	the	far	more	

dangerous	position	of	challenging	the	regime	itself.	Such	a	challenge	will	naturally	be	seen	by	

regime	authorities	as	an	existential	threat	and	be	persecuted	accordingly.	In	short,	it	is	crucial	

for	a	finding	of	apartheid	to	establish	whether	the	State’s	constitutional	law	(the	Basic	Law	in	

Israel)	renders	discrimination	illegal	or	renders	resistance	to	discrimination	illegal.”60		

	 The	report	identifies	first	a	“demographic	engineering”	of	the	state	of	Israel	in	order	“to	

establish	and	maintain	an	overwhelming	Jewish	majority	in	Israel”,	second,	a	ban	on	challenges	

to	racial	domination,	third	the	promotion	by	the	state	of	Jewish	nationalism,	 	and	fourth	the	

Apartheid	through	fragmentation	of	the	Palestinian	people.61	On	the	basis	of	reviewing	Israeli	

practices	 in	 accordance	with	 the	 list	 of	 inhuman	acts	which	 are	described	 in	 the	Apartheid	

Convention,	the	report	reaches	a	stunning	and	impressive	conclusion:	“...	Israel	is	guilty	of	the	

crime	of	apartheid.”62	

	 While	 the	 report	 is	 of	 course	 not	 binding	 for	 the	 UN	 and	 while	 it	 gathered	 heated	

criticism,	 it	still	poses	a	ground-	breaking	review	of	 Israel	state	policies,	contributing	 to	 the	

explanation	of	why	conflict	resolution	and	conflict	management	are	doomed	to	fail.	

	 The	question	about	whether	Israel	is	structurally	incapable	of	participating	in	conflict	

resolution	or	even	management	with	the	Palestinians	is	not	as	novel	as	it	seems	though.	Within	

the	Israeli	legal-	and	not	only	legal-	community,	the	military	occupation	following	the	1967	war,	

the	unilateral	annexation	of	the	West	Bank	and	of	the	Golan	Heights	are	identified	as	reasons	

																																																													
58	 R.	Gavison,	Culture,	society,	law	and	adjudication,	(2013),	11(4),	International	Journal	of	Constitutional	
Law,	1114,	at	p.	1115-1116	
59	 D.	Kuttab,	Israel	appears	disoriented	on	peace	talks,	Al	Monitor,	(January	8,	2014)	
60	 UN	Economic	and	Social	Commission	for	Western	Asia,	Israeli	practices	towards	the	Palestinian	people	
and	the	Question	of	Apartheid,	at	p.	20	
61	 Israeli	practices	towards	the	Palestinian	people	and	the	Question	of	Apartheid,	at	pp.	21-42	
62	 Ibid,	at	p.53	
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for	the	erosion	of	the	democratic	foundations	of	the	state	of	Israel,	due	to	the	prevalence	of	a	

Jewish-	centered	orientation	as	a	dominant	ideology.	In	addition	militarism	and	patriarchy	have	

also	been	criticized	as	deeply	conservative	principles,	traced	in	a	Jewish	orthodoxy,	which	bears	

also	implications	regarding	conflict	management.63		

	 Such	 characteristics,	 when	 combined	 with	 deep-	 rooted	 security	 fear,	 a	 policy	 of	

expansion	in	order	to	gain	strategic	depth,	make	almost	impossible	the	peaceful	co-	existence	

with	the	“other”-	in	this	case	the	Palestinians.	Under	such	an	interpretation,	the	Israeli	state	is	

seen	as	 inherently	or	at	 least	structurally	 incapable	or	unwilling	 to	participate	 in	successful	

conflict	resolution	or	conflict	management	in	the	post-1967	era.		

	

Conclusion:	

	 In	this	paper	I	tried	to	analyze	the	Israeli-	Palestinian	conflict	through	a	comparison	with	

another	major	protracted	conflict,	that	of	Cyprus,	in	order	to	show	that	there	are	some	inherent	

conditions	 within	 the	 primary	 that	 make	 not	 only	 conflict	 resolution	 but	 also	 conflict	

management,	in	furtherance	or	even	instead	of	resolution,	highly	unlikely.	

	 I	 identify	 as	 such	 factors	 the	magnitude	of	 inequality	between	 the	 two	 communities,	

which	is	much	more	profound	in	the	Israeli-Palestinian	conflict	than	in	the	Cyprus	conflict;	the	

regional	balance	of	power	which	fails	to	avert	a	continuous	resort	to	violence	in	the	first	case,	

while	it	is	much	more	helpful	in	the	second	case,	at	least	regarding	conflict	management.		

	 All	of	 the	 fore-	mentioned	though	are	secondary	to	the	an	 inherent	and	primary	one,	

which	 is	 the	 structural	 transformation	 of	 Israeli	 political	 life,	 of	 its	 hegemonic	 values	 and	

eventually	of	the	Israeli	state.	Such	transformation	prevents	not	only	conflict	resolution	but	also	

a	conflict-	management-	instead-	of-	resolution,	approach.	The	main	argument	is	that	on	top	of	

all	the	fore-mentioned	conditions,	an	inherent	differentiation	of	the	Israeli-Palestinian	conflict	

in	relation	to	other	protracted	conflicts	such	as	the	one	in	Cyprus	is	that	in	the	primary,	one	of	

the	two	parts	and	in	particular	the	stronger	of	two	has	no	interest	neither	in	the	resolution	nor	
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in	a	management	of	the	conflict;	at	least	in	a	type	of	management	which	is	efficient	in	terms	of	

easing	the	tensions	and	the	root-	causes	of	the	conflict.		

	 In	 such	a	 sense,	 successful	 conflict	management	 is	 out	of	 the	question	 in	 the	 Israeli-	

Palestinian	 conflict	 unless	 the	 position	 of	 Israel	 undergoes	 a	 U-	 turn	 in	 relation	 to	 the	

establishment	of	the	Palestinian	state	and	the	rights	of	the	Palestinians.	Such	a	U-	turn	though	

might	be	the	outcome	either	of	a	lost	conflict	for	Israel	or	of	significant	international	pressure	

which	at	this	point	seems	rather	impossible.	This	is	therefore	why,	while	in	the	Cyprus	conflict,	

at	least	conflict	management	is	achieved,	in	the	Israeli-Palestinian	conflict	the	vicious	circle	of	

occupation	and	violence	will	keep	continue	characterizing	the	unfolding	events.	
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Abstract	

Middle	East	in	past	five	years	has	been	in	instability	and	political	change.	The	“Most	Dangerous	
and	 Complicated	 Region	 on	 Earth”	 the	 Israel-Palestinian	 conflict’s	 need	 of	 the	 hour	 is	 for	 a	
peaceful	settlement.	This	endless	conflict	can	be	replaced	by	peaceful	future.	The	hopes	of	Arab	
Spring	is	replaced	by	Syrian	civil	war,	Iraq	problem,	failure	of	Lebanese	state,	anarchy	in	Libya	
and	Yemen	and	recently	rise	of	deadly	Islamic	State.	And	Israel’s	policy	dilemma	is	to	deal	with	
Syrian	crisis.	The	major	crisis	is	coming	from	Islamic	State	from	Syria.	Jordan	is	also	pressurizing	
Israel	to	accept	the	Palestinian	statehood.	Now,	Israel’s	the	most	important	policy	dilemma	is	how	
to	deal	with	Syrian	crisis.	Trump’s	proposal	that	Jerusalem	should	be	recognized	as	Israel’s	capital	
and	expected	for	structural	changes	in	Middle	East	policies.	However,	his	immigration	order	to	
seven	Muslim	countries	can	affect	the	Middle	East	peace	process.	

Another	 important	 factor	 is	 Iran’s	 support	 of	 Hamas	 and	 Palestinian	 Islamic	 jihad	which	 has	
turned	 into	 Israel-Palestinian	 conflict.	 As	 of	 now,	 the	 Iran	 and	 Syrian	 support	 to	 Hamas	 is	
disrupted	due	 to	 Syrian	 civil	war.	 Israel	 is	 also	 facing	 the	problem	of	Palestine	 issue,	 national	
security	challenges	and	hostility	from	a	large	part	of	the	Arab	and	Muslim	world.	Israel	has	to	deal	
with	Hizballah	and	Hamas	as	a	potential	future	conflict.		

Mohamad	Abbas,	the	leader	of	the	Palestinian	Authority	oppose	resorting	of	armed	conflict.	There	
are	also	prospects	of	uprising	of	Hamas	and	groups	closer	to	Fatah	to	launch	a	military	action	
against	 Israel.	 The	 regional	 challenges	and	opportunities	 are	 that	 Israel	 has	 limited	 choice	at	
regional	level.	As	Erdogan	is	interested	in	trade	and	economic	relations,	it	has	little	prospect	of	
improving	relations	with	Israel.	There	is	a	concern	that	rises	of	jihadist	current	in	regional	politics.	
Israel	and	Sisi’s	Egypt	have	also	common	interest	 in	the	Sinai	Peninsula	and	in	the	Gaza	Strip.	
Iran’s	 support	 to	Hamas	and	Palestinian	 Islamic	 jihad	 is	 significant	 for	 Israel	 and	Palestinian	
conflict..	 Turkey	 has	 also	 political	 and	 diplomatic	 support	 to	 Hamas.	 The	 Iranian	 and	 Syria’s	
support	to	Hama	has	been	disrupted	due	to	Syrian	civil	war.	

The	two	successful	peace	accords	Camp	David	and	Oslo	accord	to	be	followed	for	bringing	peace.	
By	this	way,	the	vision	of	“Two	State	Solution”	can	become	reality.	The	proactive	involvement	of	
Arab	States	can	give	crucial	ladder.	The	lack	of	internal	consensus	between	two	major	Palestinian	
groups	 Hamas	 and	 Fatah	 becomes	 challenging	 for	 peace	 process.	 Israel	 also	 do	 not	 trust	
Palestinians	and	are	not	willing	to	make	any	concession	because	security	is	most	important	issue	
to	them	as	threat	posed	by	Hamas	on	Israel	civilians.	

Keywords:	Middle	East,	Israel,	Palestine,	Peace	process,	Wider	region,	Two	State	

	

Introduction	

Middle	East	in	past	five	years	has	been	in	instability	and	political	change.	The	“Most	Dangerous	
and	Complicated	Region	on	Earth”	 the	 Israel-Palestinian	 conflict’s	 need	of	 the	hour	 is	 for	 a	
peaceful	settlement.	This	endless	conflict	can	be	replaced	by	peaceful	future.	The	hopes	of	Arab	
Spring	is	replaced	by	Syrian	civil	war,	Iraq	problem,	failure	of	Lebanese	state,	anarchy	in	Libya	
and	Yemen	and	recently	rise	of	deadly	Islamic	State.	And	Israel’s	policy	dilemma	is	to	deal	with	
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Syrian	 crisis.	 The	 major	 crisis	 is	 coming	 from	 Islamic	 State	 from	 Syria.	 Jordan	 is	 also	
pressurizing	Israel	to	accept	the	Palestinian	statehood.	Now,	Israel’s	the	most	important	policy	
dilemma	 is	 how	 to	 deal	 with	 Syrian	 crisis.	 Trump’s	 proposal	 that	 Jerusalem	 should	 be	
recognized	 as	 Israel’s	 capital	 and	 expected	 for	 structural	 changes	 in	 Middle	 East	 policies.	
However,	his	 immigration	order	to	seven	Muslim	countries	can	affect	the	Middle	East	peace	
process.	

Another	important	factor	is	Iran’s	support	of	Hamas	and	Palestinian	Islamic	jihad	which	has	
turned	 into	 Israel-Palestinian	 conflict.	 As	 of	 now,	 the	 Iran	 and	 Syrian	 support	 to	 Hamas	 is	
disrupted	due	to	Syrian	civil	war.	Israel	is	also	facing	the	problem	of	Palestine	issue,	national	
security	challenges	and	hostility	from	a	large	part	of	the	Arab	and	Muslim	world.	Israel	has	to	
deal	with	Hizballah	and	Hamas	as	a	potential	future	conflict.		

Mohamad	Abbas,	 the	 leader	of	 the	Palestinian	Authority	oppose	resorting	of	armed	conflict.	
There	are	also	prospects	of	uprising	of	Hamas	and	groups	closer	to	Fatah	to	launch	a	military	
action	 against	 Israel.	 The	 regional	 challenges	 and	 opportunities	 are	 that	 Israel	 has	 limited	
choice	at	regional	level.	As	Erdogan	is	interested	in	trade	and	economic	relations,	it	has	little	
prospect	of	improving	relations	with	Israel.	There	is	a	concern	that	rises	of	jihadist	current	in	
regional	politics.	Israel	and	Sisi’s	Egypt	have	also	common	interest	in	the	Sinai	Peninsula	and	in	
the	Gaza	Strip.	Iran’s	support	to	Hamas	and	Palestinian	Islamic	jihad	is	significant	for	Israel	and	
Palestinian	conflict.	Turkey	has	also	political	and	diplomatic	support	to	Hamas.	The	Iranian	and	
Syria’s	support	to	Hama	has	been	disrupted	due	to	Syrian	civil	war.	

The	 two	 successful	 peace	 accords	 Camp	David	 and	Oslo	 accord	 to	 be	 followed	 for	 bringing	
peace.	 By	 this	 way,	 the	 vision	 of	 “Two	 State	 Solution”	 can	 become	 reality.	 The	 proactive	
involvement	of	Arab	States	can	give	crucial	ladder.	The	lack	of	internal	consensus	between	two	
major	Palestinian	groups	Hamas	and	Fatah	becomes	challenging	for	peace	process.	Israel	also	
do	not	trust	Palestinians	and	are	not	willing	to	make	any	concession	because	security	is	most	
important	issue	to	them	as	threat	posed	by	Hamas	on	Israel	civilians.	

Trump	Administration	

The	 Trump	 administration	 is	 ready	 to	 accept	 any	 Israel-Palestine	 peace	 formula.	 It	 is	 the	
historical	 policy	 shift	 of	 USA	 after	 coming	 Donald	 Trump,	 towards	 Israel-Palestine	 peace	
process.		Trump	said	that	“	He	was	prepared	to	accept	any	peace	formula	that	was	acceptable	
to	 Israel	 and	 Palestine,	 discarding	 decades	 old	 US	 policy	 forged	 with	 bipartisan	 support	
advocating	a	two-state	solution”(Raj	2017).	He	further	said	that	“I	am	looking	at	two-state	and	
one-state	and	like	the	one	that	both	parties	like”.	Trump’s	statement	came	when	he	was	briefing	
with	Israel	Prime	Minister	Benjamin	Netanyahu	at	the	White	House	on	Wednesday,	February	
15,	2017.	Trump	said	that	“	I	am	very	happy	with	the	one	that	both	parties	like.	I	can	live	with	
either	 one”(Raj	 2017).	 The	 “Peace	 is	 the	 goal”	 of	 Trump	 administration	 for	 Israel-Palestine	
conflict.	 	 The	 stated	policy	 of	 the	United	 States	 for	 almost	 two	decades	now	 	 is	 a	 two-state	
solution	with	a	 Jewish	 Israel	and	Arab	Palestine	co-existing	side	by	side	 is	 favoured	as	best	
possible	solution	y	other	powers	and	world	bodies.	Palestinians	reacted	that	Washington	might	
ditch	its	support	for	an	independent	Palestinian	nation.	

Recent	Israel-Palestine	face	off	

Palestine	Ministry	of	Foreign	Affairs	 recently	 strongly	condemned	about	 the	decision	of	 the	
Israel	government’s	decision	to	annex	250	donums	of	land	belongs	to	the	Sur	Bahr	in	Jerusalem.	
It	was	 for	 the	 Israel	municipality	decision	to	build	over	2000	housing	units.	The	occupation	
forces	 also	 bulldozed	 twelve	 thousand	 acres	 of	 land	 in	 “Wadi	 Qana”	 reserve	 natural	 land	
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expanding	for	building	new	housing	units.	In	the	occupied	Palestine	territory,	Israel	continued	
settlement	construction.	The	PM	Benjamin	Netanyahu,	the	right	wing	coalition,	clearly	neglects	
the	peace	based	on	the	two-state	solution	and	it	is	the	real	intentions	and	attitude	of	the	Israel	
government	as	claimed	by	the	Palestine	ministry.	It	also	calls	on	the	international	community	
and	the	United	Nations	to	take	immediate	actions	to	stop	settlement	activities	and	the	security	
resolution	number	2334.	It	also	supports	the	two-state	solution	and	supports	the	international	
law,	international	legitimacy	resolutions	and	signed	agreements	(Palestine	Ministry	of	Foreign	
Affairs:	2017).		

The	Palestine	government	also	condemns	“The	disgraceful	trial	of	martyr	Sharif’s	assassination	
which	 encouraged	 Israel	 soldiers	 to	 kill	 Palestinians”.	 It	 strongly	 condemns	 the	 disgraceful	
court	sentence	of	a	soldier	“Alair	Azarih”	who	assassinated	the	martyr	Abdul	Fattah	al-Sharif	
with	18	months	of	 imprisonment.	 It	calls	as	hateful	racial	discrimination	practiced	by	Israel	
occupation	 against	 Palestine.	 The	 sentence	 also	 encourages	 Israel	 soldiers	 and	 extremists	
settlers	to	commit	crime	and	murders	against	Palestinians.	The	Palestine	government	demands	
human	rights	and	humanitarian	organizations	to	expose	the	theatrical	Israeli	trials	((Palestine	
Ministry	of	Foreign	Affairs:	2017).	

The	Israel	Security	Agency	(ISA)	recently	arrested	Vlaentin	Vladimir,	an	Israel	citizen	going	to	
Syrian	to	join	Islamic	State.	He	purchased	one	way	ticket	to	Turkey	in	order	to	cross	the	border	
into	Syria	and	to	join	organization	as	a	fighter.	He	was	also	active	online	supporter	of	Islamic	
State.	It	was	very	dangerous	and	very	security	threat	to	Israel	as	Israeli’s	going	to	Syria	and	Iraq	
to	join	Islamic	State	as	ISA	believes	(Israel	Ministry	of	Foreign	Affairs	2017).	

Two-State	Solution	

The	“Two-State	Solution”	is	most	important	way	to	end	the	Israel-Palestine	conflict.	It	will	bring	
peace	in	the	Middle	East	and	end	the	decades	old	violence,	terror,	and	extremism.	As	most	of	
the	wider	region	countries	believe	in	“Two-State	Solution”,	so	early	peace	processes	initiative	
should	be	made	to	end	the	Middle	East’s	the	most	continued	dreaded	violence.	Ban	Ki-moon,	
the	former	UN	Secretary	General	in	his	message	to	the	United	Nations	international	meeting	in	
support	of	Israeli-Palestinian	Peace	which	held	in	Moscow	on	1July,	2015,	supported	the	“	Two-
State	Solution”.	He	said	that	it	is	“the	viable	way	for	peace	and	international	community	must	
focus	on	resolving	the	Israel-Palestine	conflict.	Both	sides	must	show	leadership	and	personal	
commitment	to	peace	and	negotiations.	The	Two	State	Solution	a	key	prerequisite	for	achieving	
peace	 and	 stability	 in	 the	Middle	 East	 and	 just	 comprehensive	 solutions	 to	 the	 question	 of	
Palestine”.	He	said	that	“Israel’s	nearly	half	century	long	occupation	must	end	and	failure	to	do	
so	could	further	destabilize	the	region.	Despite	setbacks	over	the	years,	most	people	in	both	
sides	still	supports	the	idea	of	Two	states-Israel	and	Palestine.	It	is	their	voices	we	must	listen	
to	 and	 their	 efforts	 we	 must	 support”(United	 Nations	 Meeting	 coverage	 and	 Press	
releases:2015)	

Role	of	the	Wider	Region	

The	 Turkish	 President	 Erdogan	 criticized	 the	 Israel	 policy	 on	 Palestinians	 as	 ‘racists’.	 He	
compares	it	with	the	early	days	of	racism	in	USA	and	apartheid	era	in	South	Africa.	In	the	past,	
Turkish	President	also	criticized	Israel	of	Nazi	like	practices	towards	the	Palestinians.	He	said	
that	“What	is	the	difference	between	the	present	acts	of	Israeli	administration	and	the	racist	
and	discriminatory	politics	that	were	practiced	against	black	people	in	the	past	in	America	and	
up	until	a	short	time	ago	in	South	Africa”.	He	also	cautioned	the	US’s	move	to	shift	embassy	from	
Tel	Aviv	to	Jerusalem.	This	move	is	“extremely	wrong”	and	it	should	be	abandoned.	The	Turkish	
president	termed	the	embargo	on	Gaza	by	Israel	“has	no	place	in	humanity”.	He	criticized	Israel	
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for	genocide	and	Israeli	actions	in	Gaza	were	more	barbaric	then	the	Nazi	regime.	Israel	foreign	
ministry	spokes	person	Emmanuel	Nahshar	said:	“Israel	consistently	protects	total	freedom	of	
worship	for	Jews,	Muslims	and	Christians	and	will	continue	to	do	so	despite	the	baseless	smears	
launched	 against	 it”.	 Recently,	 Israeli	 ministry	 approved	 a	 controversial	 bill	 downgrading	
Arabic	as	an	official	language	and	defines	country	as	the	“national	house	of	the	Jewish	People”	
(www.alijazeera.com/news/20).	Turkey	has	also	political	and	diplomatic	support	to	Hamas	

Israel	and	Sisi’s	Egypt	have	also	common	interest	in	the	Sinai	Peninsula	and	in	the	Gaza	Strip.	

Egypt	 viewed	 Arab	 peace	 initiative	 remained	 subject	 to	 serious	 negotiations.	 An	 end	 to	
unilateral	measures	carried	out	by	Israel,	its	blockade	of	Gaza	and	its	seizure	of	East	Jerusalem	
was	needed	and	was	implementation	of	the	“land	for	peace”	and	launching	peace	talks.	It	also	
hosted	 the	 international	 donor	 conference	 in	 October	 2014	 on	 Gaza	 reconstruction	 and	
contributed	 to	 efforts	 to	 unite	 the	 Palestine	 Parties.	 So	 long	 as	 Israel	 continued	 to	 occupy	
Palestine	territory,	the	Middle	East	would	ever	achieve	the	peace	(United	Nations	Press	Release	
(2015).	However,	Egypt	has	also	its	own	problem	which	affects	Israel-Palestine	peace	process.	
Recently,	 Egypt	 is	 ravaged	 by	 serial	 bomb	blasts	 killing	 and	wounding	many	people.	 These	
attacks	are	claimed	by	the	Islamic	state	which	has	waged	a	campaign	against	Egypt’s	Christian	
minority,	the	largest	in	West	Asia.	The	Copts	whose	presence	in	Egypt	dates	to	the	Roman	era,	
have	long	complained	of	religious	persecution	and	accused	the	state	of	not	doing		enough	to	
protect	them.	Coming	on	Palm	Sunday,	when	Christians	mark	the	arrival	of	Jesus	in	Jerusalem,	
the	 bombing	 appeared	 designed	 to	 spread	 fear	 among	 Copts,	who	make	 up	 10	 per	 cent	 of	
Egypt’s	population	(The	Telegraph,	April	11,	2017).	

Jordan	 firmly	 believes	 in	 creation	 of	 an	 independent	 Palestinian	 state	 living	 in	 peace	 and	
security	 was	 a	 top	 priority.	 The	 parties	 must	 refrain	 from	 unilateral	 measures	 that	 would	
undermine	 the	 peace	 process.	 Jordanian	 diplomacy	 would	 always	 support	 peace	 until	 the	
Palestinians	were	given	the	security,	dignity	and	independent	state	they	deserved,	and	until	
they	 played	 their	 rightful	 role	 in	 the	 Middle	 East.	 Jordan	 would	 keep	 the	 channels	 of	
communication	open	with	all	international	parties	to	achieve	those	goals	(United	Nations	Press	
Release	(2015).	

Iran’s	support	to	Hamas	and	Palestinian	Islamic	jihad	is	significant	for	Israel	and	Palestinian	
conflict.	Another	 important	 factor	 is	 Iran’s	 support	 of	 Hamas	 and	 Palestinian	 Islamic	 jihad	
which	has	 turned	 into	 Israel-Palestinian	 conflict.	 As	 of	 now,	 the	 Iran	 and	 Syrian	 support	 to	
Hamas	is	disrupted	due	to	Syrian	civil	war.	Israel	is	also	facing	the	problem	of	Palestine	issue,	
national	security	challenges	and	hostility	from	a	large	part	of	the	Arab	and	Muslim	world	

According	to	Palestine	foreign	minister	Riyad	al	Maliki,	“Obama	leaves	behind	total	failure	in	
peace	 process”.	 Russian	 President	 Vladimir	 Putin	 and	 Palestinian	 counterpart	 Mohammad	
Abbas	made	discussions	on	bringing	long	standing	foes	Israel	and	Palestine	to	the	table	again	
(RT	Question	More	2016).		Again	after	Donald	Trump	coming	to	power,	the	relations	between	
Putin	and	Trump	was	not	going	well	over	Syrian	crisis.	Russia’s	direct	support	to	Assad’s	regime	
and	use	of	chemical	weapons	against	civilians	has	complicated	the	matter	further.	

Syria’s	role	 in	killing	86	people	by	using	chemical	weapons	mostly	children	in	Idib	province	
have	 huge	 international	 outrages.	 Turkey	 also	 condemned	 the	 incident.	 The	 scientific	
investigation	also	confirms	 that	Bashar	al-Assad	used	chemical	weapons.	The	sarin	gas	was	
used.	However,	Syria	and	Russia	denied	of	using	this	gas.	Israel	also	condemned	it	saying	that	
Syrian	forces	were	behind	this	attack.US	president	Donald	Trump	also	accused	Assad	of	going	
“beyond	 a	 red	 line”(Hindustan	 Times,	 April	 7,	 2017).	 So	 ISIS	 and	 Syria’s	 role	 has	 become	
dangerous	for	Israel-Palestine	peace	process.	
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Russian	government	firmly	supports	all	efforts	to	unify	the	Palestinian	people,	particularly	as	
Palestine’s	national	sovereignty	would	contribute	to	peace	and	stability	not	only	with	Israel,	
but	also	in	the	wider	region.	Turning	Gaza	and	expressing	concern	over	the	grave	humanitarian	
situation	there,		Russia	called	for	steps	aimed	at		removing	Israel’s	blockade	of	the	Coastal	Strip	
and	stressed	the	important	role	of	the	donor	countries	in	financing	its	reconstruction((United	
Nations	Press	Release	(2015).	

India	has	reiterating	 its	public	support	 for	Palestine	and	exhorting	both	sides	to	negotiate	a	
peaceful	settlement	based	on	a	two-state	solution	and	secure	borders.	India	and	Israel	were	
born	as	independent	nations	within	nine	months	of	each	other	in	1947	and	1948.	On	May	14,	
1948,	David	Ben-Gurion,	the	head	of	the	Jewish	Agency,	proclaimed	the	establishment	of	the	
state	 of	 Israel	 and	 joined	 the	 United	 Nations.	 Harry	 S.	 Truman,	 the	 American	 president	
recognized	the	new	nation	on	the	same	day.	The	US	had	supported	the	Balfour	Declaration	of	
1917	which	called	for	the	establishment	of	a	Jewish	national	home	in	Palestine.	But	until	May	
1948,	 Britain,	 the	 colonial	 power	 was	 responsible	 for	 the	 mandate	 of	 Palestine.	 Arab	 and	
Muslim	countries	were	never	reconciled	to	the	Jewish	state	in	the	heart	of	Arab	lands.	India	had	
voted	 against	 the	 United	 Nations	 Partition	 Plan	 for	 Palestine	 as	 India	 was	 arguing	 for	 a	
composite	country	where	Palestinians,	Arabs	and	the	Jewish	people	would	live	together	in	a	
secular	 nation.	 India’s	 decision	was	 overruled	by	 a	majority	 vote	 approving	 the	 creation	 of	
Israel	and	Palestine	as	two	independent	states.	India	officially	recognized	the	state	of	Israel	and	
established	diplomatic	 relations	with	 Israel	 in	1982(Chakravarty	2017:16).	 India’s	dilemma	
becomes	more	acute	when	Israel	cracks	down	on	the	Palestinians.	Israel’s	iron-fist	approach	to	
Palestinian	violence	and	the	confiscation	of	their	lands	promote	sympathy	in	India	and	generate	
anti-Israel	feelings	among	Indian	Muslims.	India	has	good	relations	with	Arab	and	other	Islamic	
countries	(Chakravarty	2017:16).	

Pakistan	 itself	has	 internal	problems	and	a	 country	with	 safe	heaven	of	 terrorists.	 It	 also	 is	
sponsoring	terrorist	activities	in	Jammu	and	Kashmir	of	India.	So	it	has	fewer	roles	in	playing	
Israel-Palestine	peace	process.	Pakistan’s	representative	to	UN	conference	on	Israel-Palestine	
peace	conference	said	that	the	negotiations	had	not	produced	anything	concrete.	The	two-state	
solution	as	the	good	that	the	international	community	must	upheld.	A	one-state	reality	would	
be	disastrous	not	only	for	the	Palestinians	but	also	for	the	wider	region.	It	was	high	time	for	the	
Security	 Council	 to	 assume	 its	 responsibility	 and	 adopt	 a	 resolution	 that	would	 set	 a	 clear	
timeline	for	creation	of	an	independent	Palestinian	state	and	an	end	to	the	occupations	(United	
Nations	Press	Release	(2015).	

	

Conclusion	

According	to	Pinak	Ranjan	Chakraborty,	a	former	deputy	chief	of	mission	at	the	Indian	Embassy	
in	Tel	Aviv,	Israel,	“currently	Israel	is	not	under	pressure	on	the	Palestinian	issue.	It	also	does	
not	see	a	full-fledged	Palestinian	state	as	conducive	to	its	long	term	security	interests.	Some	
important	issues	like	the	status	of	Jerusalem	and	the	return	of	refugees	cannot	be	solved,	given	
the	rigid	positions	on	both	sides.	The	Prime	Minister	of	 Israel	Benjamin	Netanyahu	 is	 in	no	
mood	 for	 a	 compromise	 even	 though	 he	 favours	 the	 two-state	 solution	 to	 end	 the	 Israel-
Palestine	conflict.	The	West	Asian	region	torn	apart	by	civil	wars	and	the	rise	of	the	Islamic	
State,	 the	 international	 attention	 has	 been	 deflected	 from	 the	 Palestinian	 issue.	 As	 Donald	
Trump	is	pro-Israel,	so	Israel	is	under	less	international	pressure	to	reach	a	compromise	with	
Palestinians.	The	Palestinians	are	also	hopelessly	divided	between	the	Palestinian	Authority	in	
the	West	Bank	and	the	Hamas	in	Gaza.	The	turmoil	in	the	region	and	the	acute	rivalry	between	
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Iran	and	Saudi	Arabia	has	forced	a	convergence	of	interests	between	Saudi	Arabia	and	Israel.	
Hence,	 Arab	 hostility	 towards	 Israel	 has	 mitigated	 somewhat	 as	 geostrategic	 competition	
among	regional	powers	has	grown.		

As	we	all	know	that	the	situation	in	Middle	East	is	serious	and	complicated,	the	wider	region	
nations	 specially	 Iran,	 Saudi	 Arabia	 Egypt,	 Turkey,	 Syria,	 Iraq,	 Russia	 and	 North	 African	
countries	should	come	forward	to	end	the	conflict	early	and	support	and	work	for	two-state	
solutions.	The	situation	is	complicated	and	more	challenging	due	to	the	rise	of	ISIS	and	Russia’s	
support	to	Assad	government	in	Syria	and	Donald	Trump’s	closeness	with	Israel	and	Israel	and	
other	wider	region	nations	not	activeness	due	to	continuous	fighting	of	ISIS	in	Syria	and	Iraq.	
Above	all,	 Iran	and	other	wider	region	nations	should	 immediately	stop	supporting	warring	
factions	in	Palestine.	The	Israel	should	immediately	stop	fighting	and	claiming	the	Gaza	Strip	
and	 Jerusalem	for	 the	 larger	 interest	of	 the	Palestinians.	The	proactive	 involvement	of	Arab	
States	can	give	crucial	ladder.	The	lack	of	internal	consensus	between	two	major	Palestinian	
groups	 Hamas	 and	 Fatah	 becomes	 challenging	 for	 peace	 process.	 Israel	 also	 do	 not	 trust	
Palestinians	and	are	not	willing	to	make	any	concession	because	security	 is	most	 important	
issue	to	them	as	threat	posed	by	Hamas	on	Israel	civilians.	

	The	hopes	of	Arab	Spring	 is	 replaced	by	Syrian	civil	war,	 Iraq	problem,	 failure	of	Lebanese	
state,	anarchy	in	Libya	and	Yemen	and	recently	rise	of	deadly	Islamic	State.	And	Israel’s	policy	
dilemma	is	to	deal	with	Syrian	crisis.	The	major	crisis	is	coming	from	Islamic	State	from	Syria.	
Jordan	 is	also	pressurizing	Israel	 to	accept	 the	Palestinian	statehood.	Now,	 Israel’s	 the	most	
important	policy	dilemma	is	how	to	deal	with	Syrian	crisis.	Trump’s	proposal	that	Jerusalem	
should	 be	 recognized	 as	 Israel’s	 capital	 and	 expected	 for	 structural	 changes	 in	Middle	 East	
policies.	However,	his	immigration	order	to	seven	Muslim	countries	can	affect	the	Middle	East	
peace	process.	

Finally,	I	would	say	for	bringing	peace	in	the	Middle	East,	the	two	famous	accord	Camp	David	
and	Oslo	accord	to	be	strictly	followed.	As		two-state	solution	is	viable	and	best	way	solution	
for	 the	 Israel-Palestine	conflict,	both	 Israel	and	Palestine	should	come	 forward	with	mutual	
trust	and	showing	leadership	with	the	help	of	wider	region	under	the	guidance	and	supervision	
of	United	Nations.	
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Introduction	

1. In	 2017,	 the	 realization	 of	 a	 two-state	 solution	 for	 the	 Israeli-Palestinian	 conflict	 seems	
farther	away	than	ever.	The	Oslo	process	and	the	road	map	promoted	by	the	Quartet	on	the	

Middle	East	have	reached	a	dead	end	with	no	promise	of	a	political	solution.	In	reaction	to	

this	 impasse,	 recent	years	have	begged	 the	question	of	pursuing	alternative	solutions	 to	

settle	the	conflict.	One	of	 these	potential	solutions	 is	 the	establishment	of	one	binational	

state	for	Israel	and	Palestine.		

As	 the	 following	 quotes	 demonstrate,	 growing	 interest	 in	 the	 binationalist	 option	 has	

sparked	curiosity	in	an	already	existing	model	of	binationalism:	the	case	of	Belgium.	

Dr.	Ghada	KARMI	(2002):	“In	a	bi-national	state,	Jews	and	Palestinians	would	coexist	
as	 separate	 communities	 in	 a	 federal	 arrangement.	 Each	people	would	 run	 its	 own	affairs	
autonomously	 and	 be	 guaranteed	 the	 legal	 right	 to	 use	 its	 own	 language,	 religion	 and	
traditions.	 Both	 would	 participate	 in	 government	 in	 a	 single	 parliament,	 which	 would	 be	
concerned	with	matters	of	supra-communal	importance,	defense,	resources,	the	economy	and	
so	on.	Such	a	state	could	be	modeled	on	the	cantonal	structure	of	Switzerland	or	the	bi-national	
arrangement	of	Belgium.”1	

Dr.	Tony	JUDT	(2011):	“But	what	could	[a	binational	state]	look	like?	Well,	there	could	
be	a	federal	state	of	two	autonomous	communities	--	on	the	Swiss	or	Belgian	model	(…).	This	
could	 have	 crossover	 privileges	 and	 rights	 for	 both	 communities,	 but	 each	 would	 be	
autonomous.	I	think	this	would	work	better	than	a	mixed	single-state,	and	it	would	allow	each	
community	to	set	certain	sorts	of	religious	and	other	regulations	according	to	its	taste.”2	

Dr.	Bashir	BASHIR	(2016):	“This	article’s	conceptual	map	and	assessments	of	various	
strands	of	integrative	approaches	contributes	to	identifying	fruitful	areas	for	further	research	
and	comparative	and	mutual	learning.	For	example,	there	is	much	to	learn	from	(…)	Belgium’s	
binational	and	consociational	experience.”3	

2. This	article	responds	to	Dr.	Bashir’s	statement	that	Belgium	could	form	a	guiding	example	
for	a	possible	 integrative	solution	for	Israel	and	Palestine.	The	principal	objective	of	this	

																																																													
1	Ghada	Karmi,	‘A	Secular	Democratic	State	in	Historic	Palestine:	An	Idea	Whose	Time	Has	
Come?’	[2002]	Al	Adab	
2	 Merav	 Michaeli,	 ‘Tony	 Judt's	 Final	 Word	 on	 Israel’	 The	 Atlantic	 (September	 14,	 2011)	
<https://www.theatlantic.com/international/archive/2011/09/tony-judts-final-word-on-
israel/245051/>		
3	 Bashir	 Bashir,	 ‘The	 Strengths	 and	Weaknesses	 of	 Integrative	 Solutions	 for	 the	 Israeli-
Palestinian	Conflict’	(2016)	70	The	Middle	East	Journal	560,	578	
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article	is	to	identify	the	aspects	of	“Belgium’s	binational	and	consociational	model”	that	merit	
a	 closer	 look	 from	 binationalists	 and	 their	 opponents,	 and	 attempt	 to	 offer	 a	measured	

analysis	of	whether	these	aspects	should	be	retained	in	later	binational	proposals.	On	the	

other	hand,	this	article	will	not	attempt	to	give	an	overview	of	the	many	different	proposals	

for	 an	 Israeli-Palestinian	 binational	 state,	 nor	 will	 it	 offer	 an	 in	 depth	 analysis	 of	 the	

perceived	advantages	and	disadvantages	of	a	binational	solution	for	the	Israeli-Palestinian	

conflict.4	

3. This	article	 consists	of	 two	sections.	The	 first	 section	 introduces	and	explores	Belgium’s	
system	of	 federalism.	Aspects	 of	 the	 complex	 system	of	 Belgian	 federalism	with	 greater	

relevance	 to	 Israel	 and	 Palestine	will	 be	 analyzed	more	 thoroughly.	 The	 second	 section	

applies	 the	 Belgian	model	 of	 federalism	 to	 Israel	 and	 Palestine.	 This	 section	 sketches	 a	

framework	 for	 a	 binational	 state	 for	 Israel-Palestine	 based	 on	 the	 Belgian	 model	 and	

attempts	 to	draw	some	preliminary	conclusions	concerning	 the	 feasibility	of	 the	Belgian	

solution	 for	 Israel	 and	 Palestine,	which	 can	 serve	 in	 the	 debate	 between	 advocates	 and	

opponents	of	a	binational	solution.	 	

																																																													
4	 For	 an	 overview	 of	 binational	 proposals	 and/or	 the	 perceived	 (dis)advantages	 see:	 S.	
Tamari,	‘The	dubious	lure	of	binationalism’	(2000)	30	J	Palestine	Stud	83;	Lama	Abu-Odeh,	
‘The	case	for	Binationalism’	(2001)	26	Boston	Review;	Tamar	Hermann,	‘The	bi-national	idea	
in	Israel/Palestine:	past	and	present’	(2005)	11	Nations	and	nationalism	381;	Ghada	Karmi,	
Married	to	another	man:	Israel's	dilemma	in	Palestine	(Pluto	Press	London	2007),	229-267;	
As'ad	Ghanem	and	Dan	Bavly,	Towards	a	Binational	Homeland	for	Israelis	and	Palestinians:	
In	 Search	 of	Doable	 Solution	 -	 A	United	Democracy	 (Lambert	Academic	 Publishing	 2015);	
Bashir	
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1 The	federal	state	of	Belgium	

4. Belgium	 is	 a	 relatively	 small	 (30,000	 km²	 or	 11,200	 sq	 mi)	 yet	 densely	 populated	
(11,000,000	citizens)	country	in	the	heart	of	Western	Europe.5	The	country	has	three	official	

languages:	Dutch,	French,	and	German.	 It	 is	estimated	 that	56	percent	of	Belgians	speak	

Dutch,	while	38	percent	speak	French	and	less	than	1	percent	speak	German.6		

5. The	contention	in	Belgian	society	lies	primarily	in	the	fact	that	Western	Europe’s	linguistic	
barrier	 between	 the	 Germanic	 and	Romance	 languages	 runs	 directly	 through	 the	 entire	

country	from	east	to	west.	In	Flanders,	the	northern	part	of	Belgium,	the	population	speaks	

Flemish,	a	Germanic	language	more	commonly	known	as	Dutch.	In	Wallonia,	the	southern	

part	of	Belgium,	the	people	speak	French,	a	Romance	language.	This	linguistic	and	cultural	

fissure	between	the	north	and	the	south	of	the	country	is	a	permanent	source	of	polarization	

in	Belgium.	Over	the	past	fifty	years,	tensions	between	the	two	main	linguistic	communities	

have	led	to	major	political	crises	and	deadlock.	During	the	last	political	stalemate	between	

the	 Dutch-speaking	 and	 French-speaking	 part	 of	 the	 country	 from	 2010	 to	 2011,	

negotiations	to	form	a	new	federal	government	were	drawn	out	for	541	days.	

However,	 the	 tensions	 in	 Belgium	 have	 not	 led	 to	 violence	 or	 bloodshed	 and	 the	

representatives	of	both	communities	have	always	 found	a	negotiated	solution	out	of	 the	

successive	political	crises.	This	is	 largely	attributable	to	Belgium’s	transformation	from	a	

unitary	 state	 into	 a	 binational,	 federal	 state	 start	 in	 order	 to	 cope	 with	 the	 political	

coexistence	of	two	conflicting	communities	within	the	same	borders.		

1.1 The	roots	of	Belgian	Federalism	

6. At	the	heart	of	the	Belgian	tensions	lies	the	Flemish	sentiment	of	historical	oppression	and	
abuse	by	the	French-speaking	portion	of	the	country.	Since	the	creation	of	the	unitary	state	

of	 Belgium	 in	 1830,	 the	 Belgian	 Constitution	 has	 protected	 the	 right	 of	 every	 citizen	 to	

choose	the	language	he	or	she	speaks,	mandating	that	the	law	cannot	force	the	people	to	use	

a	particular	 language	 in	 the	private	 sphere.7	However,	 in	 the	public	 sphere,	 the	 law	 can	

																																																													
5	Bevolkingscijfers	per	provincie	en	gemeenten	op	1	januari	2016	;	Chiffres	de	la	population	
par	 province	 et	 par	 commune,	 à	 la	 date	 du	 1er	 janvier	 2016,	 (2016)	
http://www.ibz.rrn.fgov.be/fileadmin/user_upload/fr/pop/statistiques/population-
bevolking-20160101.pdf	
6	 European	 Commission,	 ‘Europeans	 and	 their	 languages’,	
http://ec.europa.eu/public_opinion/archives/ebs/ebs_243_en.pdf.	
7	Article	30	Belgian	Constitution	(before	1994:	article	23	Belgian	Constitution).	
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impose	the	use	of	a	certain	language.8	Despite	Belgium’s	de	facto	bilingual	reality,	French	
was	 the	working	 language	 in	 the	political	 sphere,	 the	courts,	 the	army,	higher	education	

institutions	 and	 public	 administration	 in	 the	whole	 country,	 also	 in	 the	 Dutch	 speaking	

north.9	 French	 was	 the	 language	 of	 the	 societal	 elite,	 whilst	 the	 proletarian	 Flemish	

population	spoke	a	variety	of	Dutch	dialects.	

In	the	twentieth	century,	the	Flemish	call	for	equal	treatment	of	both	the	French	language	

and	 the	 Dutch	 language	 in	 the	 public	 sphere	 intensified.	 The	 ‘Flemish	 Movement’	

successfully	fought	for	the	right	of	Flemings	to	use	the	Dutch	language	in	every	aspect	of	

their	lives,	as	well	as	for	the	overall	protection	of	Flemish	culture	and	history.	Through	the	

outset	 of	 this	 movement,	 the	 idea	 sprouted	 that	 Flemish	 cultural	 autonomy	 could	 be	

achieved	through	a	federalization	of	the	country.	

7. Apart	from	the	linguistic	and	cultural	divide	in	Belgium,	an	important	economic	cleavage	
also	exists	between	Flanders	and	Wallonia.	With	a	GDP	of	36,400	EUR	per	capita,	Flanders	

is	considered	among	the	wealthier	regions	of	the	European	Union.10	Wallonia,	on	the	other	

hand,	is	performing	slightly	under	the	EU	average	with	a	GDP	of	26,200	EUR	per	capita.11		

However,	the	economic	supremacy	of	north	over	south	is	of	rather	recent	date.	In	fact,	since	

Belgium’s	independence	in	1830,	Wallonia	had	always	been	far	more	developed	than	the	

more	rural	Flanders.	In	the	nineteenth	century,	Wallonia	was	the	first	fully	industrialized	

area	of	continental	Europe,	bringing	great	prosperity	 to	 the	region.	But	after	 the	Second	

World	 War,	 the	 profitability	 of	 Wallonia’s	 heavy	 industries	 started	 to	 decline	 ,	 which	

sparked	 social	 unrest	 and	discord	with	 the	 central	 government	 in	Brussels.	 The	Belgian	

government	had	not	prevented	 the	deterioration	of	Wallonia’s	 industry	and	had	 instead	

invested	its	efforts	in	the	industrial	production	of	Flanders.	In	the	winter	of	1960	and	1961,	

Walloons	 went	 on	 strike	 against	 the	 government’s	 new	 austerity	 measures,	 that	 were	

imposed	by	a	Flemish	prime	minister,	which	ultimately	 resulted	 in	Wallonia	demanding	

more	socio-economic	autonomy	to	deal	with	the	economic	recession	in	its	territories.	

8. By	the	1960’s,	the	long	held	Flemish	aspiration	for	cultural	autonomy	was	coupled	with	the	
Walloon	demand	for	economic	self-government.	Both	communities	pursued	a	reform	of	the	

Belgian	state	in	the	direction	of	a	federal	structure	in	order	to	fulfill	their	own	objectives.	

However,	the	communities’	different	aspirations	led	to	opposing	ideas	about	the	conception	

																																																													
8	Ibid.	
9	L.	VENY	and	B.	WARNEZ,	 “Techniques	 for	Protecting	Minority	Languages	under	Belgian	
Federalism”,	International	Journal	on	Minority	and	Group	Rights	2016,	23,	(211)	213.	
10	 Statistics	 from	 2014	 (Eurostat	 regional	 yearbook,	 Eurostat	 2016,	
http://ec.europa.eu/eurostat/statistics-explained/index.php/Eurostat_regional_yearbook,	
113-128.	
11	Ibid.	
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of	a	federalist	system	for	Belgium.	The	Flemings	adhered	to	the	idea	of	a	federal	state	based	

on	 two	main	 communities,	 the	 Flemish	 Community	 and	 the	 French	 Community.	 On	 the	

contrary,	the	French-speaking	population	envisioned	a	system	of	federalism	consisting	of	

the	 three	economic	entities	of	Belgium:	 the	Flemish	Region,	 the	Walloon	Region	and	 the	

Brussels	Region.	These	opposing	views	were	eventually	reconciled	in	a	difficult	compromise	

that	led	to	the	first	reform	of	state	in	1970.	This	devolution	process	gradually	transformed	

the	unitary	Belgian	state	into	a	federal	state	over	the	following	decades.		

1.2 Some	key	aspects	of	Belgian	Federalism	

9. Belgium’s	complex	system	of	federalism	was	designed	over	the	course	of	six	consecutive	
state	reforms	in	1970,	1980,	1988-89,	1993,	2001	and	2012-14.	Since	1970,	an	increasing	

number	 of	 federal	 competences	were	 transferred	 to	 the	 federated	 entities.	 A	 variety	 of	

institutional	measures	were	 also	 implemented	 to	 protect	 the	 French-speaking	 linguistic	

minority	at	the	federal	level,	as	well	as	the	Dutch-speaking	linguistic	minority	in	Brussels.	

1.2.1 Linguistic	territoriality	principle	

10. Equality	of	 the	national	 languages	 is	of	utmost	 importance	 in	 the	Belgian	 setting,	where	
people’s	 collective	 identities	 on	 the	 subnational	 level	 are	 closely	 linked	 to	 their	 native	

languages.	 Two	 conflicting	principles	 need	 to	 be	 kept	 in	mind	when	discussing	possible	

models	to	achieve	linguistic	equality	in	a	multilingual	democracy.	The	linguistic	personality	

principle	entails	that	rules	of	language	applied	in	relations	between	a	person	and	the	public	

sphere	depend	on	the	linguistic	status	of	that	person.12	For	example,	this	would	mean	that	

a	French-speaking	Belgian	living	in	Dutch-speaking	Flanders	could	address	his	municipality	

in	French	and	demand	a	response	by	 that	Flemish	municipality	 in	French.	The	 linguistic	

territoriality	principle,	on	the	contrary,	provides	that	the	language	associated	with	a	certain	

linguistic	area	will	operate	as	the	official	language	used	in	the	public	sphere	in	that	area.13		

																																																													
12	Philippe	Van	Parijs,	The	linguistic	territoriality	principle:	right	violation	or	parity	of	esteem?	
(Brussels	:	Re-bel	initiative	2011)	11-12	
13	 Philippe	 Van	 Parijs,	 Linguistic	 justice	 for	 Europe	 and	 for	 the	 world	 (Oxford	 :	 Oxford	
university	 press	 2011)	 133-139;	 Van	 Parijs,	 The	 linguistic	 territoriality	 principle:	 right	
violation	or	parity	of	esteem?	
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In	Belgium,	the	territoriality	principle	prevailed,	meaning	that	the	country	had	to	be	divided	

into	different	linguistic	areas.	

11. At	the	heart	of	Belgian	federalism	lies	the	division	of	the	country	
into	four	linguistic	areas:	the	Dutch-speaking	area	in	the	north	

(Flanders),	 the	French-speaking	area	 in	 the	 south	 (Wallonia),	

the	German-speaking	area	 in	 the	east	 (East	Belgium)	and	 the	

French-Dutch	bilingual	 area	Brussels-Capital	 in	 the	 center.	 In	

the	Dutch-speaking	area,	Dutch	is	the	internal	working	language	

of	public	administration	and	public	officials	must	use	Dutch	in	

their	 communication	with	 the	 public.	 Dutch	 is	 also	 the	mandated	 language	 operated	 in	

courts,	schools,	etc.	This	is	respectively	true	for	the	two	other	monolingual	areas	of	Belgium.	

Only	in	the	bilingual	area	of	Brussels-Capital	do	French	and	Dutch	stand	on	equal	footing.	

1.2.2 Asymmetric	federalism	

1.2.2.1 Three	communities	and	three	regions	

12. As	mentioned	before	(see	no.	8),	the	institutional	structure	of	Belgium	is	the	product	of	two	
opposing	views	from	the	Flemings	and	the	Walloons	on	how	the	federalist	structure	should	

be	conceived.	The	compromise	between	both	populations	led	to	the	creation	of	two	types	of	

federated	entities:	the	communities	and	the	regions.		

13. The	Flemish	pursuit	of	cultural	autonomy	led	to	the	creation	of	three	communities:	the	
Flemish	 Community,	 the	 French	 Community	 and	 the	 German-speaking	 Community.	 The	

concept	of	'community'	refers	to	a	group	of	people	and	the	bond	that	unifies	them,	namely	

their	 language	 and	 culture.	 The	 communities	 exercise	material	 competences	 in	 cultural	

matters	 (e.g.	 language,	 sports,	 media)	 and	 personal	 matters	 (e.g.	 education,	 wellbeing	

policy,	 health	 system,	 family	 policy,	 youth	 protection).	 Each	 community	 has	 a	 directly	

elected	parliament	and	its	own	government.14	

																																																													
14	There	is	only	one	Flemish	parliament	and	government	as	the	institutions	of	the	Flemish	
Region	have	been	merged	into	the	institutions	of	the	Flemish	Community.	
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14. In	addition	 to	 the	establishment	of	 three	communities,	 three	regions	were	created	as	a	
result	 of	 the	 Walloon	 endeavor	 towards	 economic	 autonomy:	 the	 Flemish	 Region,	 the	

Walloon	 Region	 and	 the	 Brussels	 Capital	 Region.	 Whilst	 the	 competences	 of	 the	

communities	 are	 linked	 to	 the	 ‘person’	 and	 his	 or	 her	 ‘culture’,	 the	 competences	 of	 the	

regions	 are	 bound	 to	 ‘place’	 and	 ‘economy’.	 The	 Regions	 have	material	 competences	 in	

matters	regarding	economy,	labor	market,	energy	policy,	agriculture,	environment,	mobility	

and	transport,	spatial	planning,	urban	development,	and	local	government.	Each	region	has	

a	directly	elected	parliament	and	a	government.	

	 	

15. The	division	of	competences	between	the	federal	state,	the	communities	and	the	regions	is	
based	 on	 the	 principle	 of	 exclusive	 attribution	 of	 competences.	 A	 share	 of	 the	 federal	

competences	 has	 been	 allocated	 to	 the	 communities,	 while	 another	 part	 of	 the	 federal	

competences	has	been	attributed	to	the	regions.	As	the	communities	and	the	regions	have	

become	exclusively	competent	over	their	attributed	powers,	conflicts	between	federal	acts	

and	 decrees	 of	 the	 communities	 or	 the	 regions--	 at	 least	 in	 principle--	 do	 not	 arise.	

Consequently,	it	was	not	necessary	to	establish	a	hierarchy	between	the	different	entities	

under	Belgian	federalism,	in	contrast	to	other	the	federal	systems,	like	those	in	the	United	

States	 of	 America	 or	 Germany	 (Bundesrecht	 bricht	 Ländesrecht).	 In	 Belgium,	 the	 three	
regions	and	the	three	communities	are	not	subordinate	to	the	federal	state,	and	the	decrees	

they	issue	are	equal	to	federal	acts.	In	respect	to	the	territoriality	principle,	the	sub-state	

entities	can	only	exercise	their	competences	within	their	territorial	limits.	This	means	that	
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the	Flemish	Community	is	prohibited	from	exerting	jurisdiction	over	Flemings	living	in	the	

French-speaking	area,	and	vice	versa.	

16. The	 asymmetry	 in	 Belgian	 federalism	 stems	 primarily	 from	 the	 imperfect	 congruence	
between	 the	 borders	 of	 the	 regions	 and	 the	 communities.15	 Attentive	 readers	will	 have	

noticed	 that	 while	 Brussels	 is	 an	 autonomous	 region,	 it	 lacks	 an	 own	 community.	 The	

contrary	is	true	for	the	German-speaking	area	(East	Belgium).16	While	the	question	of	the	

regional	 competences	 in	 the	 latter	 area	 was	 easily	 handed	 by	 extending	 the	 territorial	

jurisdiction	 of	 the	 Walloon	 region	 over	 East	 Belgium,	 the	 exercise	 of	 community	

competences	in	Brussels	proved	a	far	more	nuanced	conundrum.	

1.2.2.2 Brussels	

17. Belgium’s	bilingual	capital	Brussels	is	both	one	of	the	primary	factors	keeping	the	country	
together,	as	well	as	a	never-ending	source	of	conflict	between	the	Flemings	and	the	French-

speaking	 population.	 Brussels	 is	 a	 fiercely	 contested	 city	 claimed	 by	 both	 the	 Flemish	

Community	and	the	French	Community	as	their	capital.		

Originally,	Brussels	was	a	city	in	which	the	great	majority	of	the	population	spoke	Dutch,	

with	the	exception	of	a	small	French-speaking	elite.17	The	“Frenchification”	process,	which	

started	 after	 the	 independence	 of	 Belgium	 in	 1830,	 gradually	 changed	 the	 linguistic	

character	of	the	city	and	the	surrounding	municipalities.18	Nowadays,	about	90	percent	of	

the	inhabitants	of	Brussels	speak	French	(either	as	a	native	or	learned	language)	while	less	

than	a	quarter	of	 the	population	of	 the	 city	 speaks	Dutch.19	The	 increasing	 francophone	

presence	in	Brussels	and	Flanders	remains	a	thorn	in	the	flesh	of	Flemish	nationalists	who	

insist	 that	 Brussels	 remains	 a	 Flemish	 city.	 The	 intensity	 of	 the	 conflict	 in	 Brussels	 is	

illustrated	by	WITTE	(1987):	“(…)	[This]	specific	language	problem	(…)	[grew]	into	a	conflict	
that	was	to	dominate	Belgian	politics	for	more	than	20	years.	From	1960	onwards	and	until	a	
few	years	ago	it	was	almost	permanently	fought	out	in	the	most	hostile	of	atmospheres,	was	

																																																													
15	Wilfried	Swenden,	‘Asymmetric	Federalism	and	Coalition-Making	in	Belgium’	(2002)	32	
Publius	67,	74.	
16	This	article	doesn’t	elaborate	further	on	the	German-speaking	Community	as	the	relevance	
of	this	aspect	of	Belgian	federalism	for	the	Israeli-Palestinian	setting	is	rather	limited.	
17	Harry	Van	Velthoven,	‘The	relationship	between	Flanders	and	Brussels	from	1830	to	1980.	
Mechanisms	of	power	in	a	historical	context’	in	Kas	Deprez	(ed),	Language	and	Intergroup	
Relations	in	Flanders	and	in	the	Netherlands	(Foris	Publications	Dordrecht	1989)	
18	Ibid;	Jeanine	Treffers-Daller,	‘Language	Use	and	Language	Contact	in	Brussels’	(2002)	23	
Journal	of	Multilingual	and	Multicultural	Development	50	
19	 ‘Taalbarometer	 Brussel’	 (2013)	 BRIO	
http://www.briobrussel.be/ned/webpage.asp?WebpageId=1037.	
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accompanied	 by	 every	 form	 of	 spectacular	 demonstration,	 caused	 great	 changes	 in	 voting	
patterns	and	gave	rise	to	momentous	crises.”20	

18. In	negotiations	between	Flemings	and	 the	French-speaking	population	 in	 regards	 to	 the	
design	and	further	development	of	Belgian	federalism,	one	question	has	always	been	on	the	

table:	what	about	Brussels?		

The	French-speaking	citizens	adhere	to	the	idea	of	a	Belgium	of	three	regions,	with	Brussels	

as	 a	 third	 region,	 on	 equal	 footing	 with	 the	 two	 other	 regions.	 This	 vision	 scared	 the	

Flemings	as	they	feared	they	would	be	permanently	isolated	in	a	 ‘federalism	with	three,’	

with	two	French-speaking	entities.		

In	the	Flemish	conception	of	Belgium	as	a	federal	state	with	two	main	communities,	Brussels	

does	 not	 have	 an	 autonomous	 status,	 but	 it	 is	 rather	 a	 territory	 under	 shared	 rule	

(condominium)	 of	 both	 the	 Flemish	 Community	 and	 the	 French	 Community.	 In	 the	
compromise	as	it	stands	today,	Brussels	is	an	autonomous	region,	which	is	only	inferior	to	

the	Flemish	Region	and	the	Walloon	Region	in	name,	but	not	in	fact.21	The	Brussels	Capital	
Region	exercises	the	same	competences,	i.e.	the	regional	competences,	as	the	other	regions.		

19. Given	 the	 lack	 of	 a	 Brussels’	 Community	 in	 the	 Belgian	 structure,	 the	 community	
competences	 are	 exercised	 in	 parallel	 by	 different	 authorities	 in	 Brussels.	 Here,	 the	

principle	of	territoriality	is	abandoned	to	a	certain	extent	and	aspects	of	personal	federalism	

surface.		

Firstly,	 the	 jurisdiction	 of	 both	 the	 Flemish	 Community	 and	 the	 French	 Community	 is	

stretched	 out	 over	 the	 bilingual	 area	 of	 Brussels	 Capital.22	 This	 means	 that	 both	

communities	 don’t	 only	 exercise	 territorial	 jurisdiction	 over	 their	 respective	 linguistic	

areas,	 but	 also	 exercise	 a	 form	 of	 personal	 jurisdiction	 over	 their	 own	 community	 in	

Brussels.	 In	other	words,	 the	French	Community	 comprises	 the	whole	population	of	 the	

French-speaking	area	–	including	Flemings	living	there	–	and	the	inhabitants	of	the	bilingual	

																																																													
20	Els	Witte,	‘Socio-Political	Aspects.	Bilingual	Brussels	as	an	Indication	of	Growing	Political	
Tensions’	 in	Els	Witte	and	Hugo	Baetens	Beardsmore	 (eds),	The	 interdisciplinary	 study	of	
Urban	Bilingualism	in	Brussels,	vol	28	(Multilingualism	Matters	1987)	47	
21	The	ordinances	issued	by	the	Brussels	Capital	Region	can	in	some	cases	be	subjected	to	a	
limited	administrative	review	(by	the	federal	level)	and	judicial	review.		
22	The	community	commissions	exercise	the	community	competences	in	Brussels	on	behalf	
of	 the	 communities.	 The	 French	 Community	 Commission	 (COCOF)	 takes	 care	 of	 the	
responsibilities	of	the	French	Community	in	the	Brussels-Capital	Region.	The	Assembly	of	
the	COCOF	consists	of	the	72	members	of	the	French	linguistic	group	in	the	Parliament	of	the	
Brussels-Capital	 Region	 (see	 no.	 22).	 The	 Flemish	 Community	 Commission	 (VGC)	 is	 the	
extension	of	the	Flemish	Community	in	the	Brussels-Capital	Region.	The	Assembly	of	the	VGC	
consists	of	the	17	members	of	the	Flemish	linguistic	group	in	the	Parliament	of	the	Brussels-
Capital	Region	(see	no.	22).	
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area	 Brussels	 Capital	 who	 adhere	 to	 the	 French	 Community.	 However,	 the	 Belgian	

Constitution	 forbids	both	communities	 to	directly	 target	persons	pertaining	 to	 their	own	
community	 in	 Brussels.	 Instead,	 the	 two	 communities	 must	 limit	 the	 exercise	 of	 their	

competences	in	Brussels	to	the	institutions	belonging	to	their	respective	communities.23		

As	a	result,	 this	 institution-logic	approach	ensures	 that	 the	population	of	Brussels	 is	not	

forced	 to	 choose	 a	 sub-nationality.	 Comprehensively	dividing	 the	population	of	Brussels	

into	 two	 sub-national	 groups,	 a	 Flemish	 community	 and	a	French	 community,	would	be	

incredibly	 challenging	 –	 if	 not	 impossible	 –	 as	 a	 result	 of	multiple	 reasons	 that	 include	

mixed-group	marriages,	as	well	as	the	presence	of	large	groups	of	foreigners	and	bilinguals	

who	do	not	fit	in	this	community-logic.	As	a	result,	in	Brussels	two	parallel	administrations	

are	running	their	own	network	of	public	schools,	day	care	centers,	sports	clubs,	museums,	

cultural	centers	and	 libraries.	The	prohibition	of	sub-nationalities	 in	Brussels	designates	

that	a	person’s	attachment	 to	a	community	 through	 its	network	of	 institutions	 is	always	

voluntary,	non-exclusive	and	not	definitive.	French-speaking	parents	may	choose	to	send	

their	 child	 to	 a	 Dutch-speaking	 school	 (organized	 by	 the	 Flemish	 Community)	 and	 to	 a	

French-speaking	football	club	(a	French	Community	organization),	and	alter	this	choice	at	

any	given	time.	

Secondly,	 the	Common	Community	Commission	(COCOM)	 is	 the	competent	authority	 for	

community	matters	not	exclusively	relating	to	one	of	the	two	communities.	The	COCOM	is	

an	authority	whose	competences	are	exercised	by	the	MP’s	and	ministers	of	the	Region	of	

Brussels	Capital.	The	composition	of	the	legislative	and	executive	organ	of	the	COCOM	is	the	

same	 as	 the	 composition	 of	 the	 parliament	 and	 the	 government	 of	 the	 Brussels	 Capital	

Region	(see	no.	22).			

The	COCOM	fills	the	void	left	by	the	Flemish	Community	and	the	French	Community,	which	

can	neither	directly	target	persons,	nor	target	institutions	not	exclusively	adhering	to	one	

of	 the	 two	 communities.	 The	 COCOM	 is	 responsible	 for	 providing	 direct	 assistance	 to	

citizens	in	Brussels,	without	the	intervention	of	intermediary	institutions.	Furthermore,	the	

COCOM	is	also	competent	for	the	so-called	"bi-community	institutions",	or	the	communities	

who,	according	to	their	organization,	do	not	pertain	solely	to	one	of	the	two	communities.24	

These	institutions	include,	among	others,	hospitals,	sanatoriums,	public	centers	for	social	

																																																													
23	The	adherence	to	a	community	can	either	be	established	on	the	basis	of	an	institutions’	
organization	or	on	the	basis	of	an	institutions’	activities	(article	127,	§2	and	128,	§2	Belgian	
Consitution).	
24	 However,	 the	 federal	 government	 withholds	 the	 competence	 over	 the	 “cultural	 bi-
community	institutions”,	i.e.	the	institutions	that	according	to	their	activities	don’t	pertain	
to	one	of	the	two	communities	(the	National	Orchestra	of	Belgium,	the	Centre	for	Fine	Arts	
Brussels	and	 the	Federal	Opera	House).	The	 federal	government	also	 remains	competent	
over	the	regulation	of	the	use	of	languages	in	Brussels.	
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welfare,	 centers	 of	 preventive	 medicine,	 other	 health	 care	 institutions	 and	 centers	 of	

assistance	for	people	with	disabilities.	

1.2.3 The	protection	of	minorities	

20. When	the	Belgian	federal	state	was	created	in	1970,	a	number	of	institutional	pacification	
mechanisms	were	designed	in	order	to	ensure	the	peaceful	cohabitation	of	Flemings	and	

French-speaking	at	the	federal	level.	These	mechanisms	affect	both	the	legislative	decision	

making	process	and	the	composition	of	the	federal	government.	

At	the	level	of	the	legislative	power,	both	the	House	of	Representatives	and	the	Senate	are	

divided	in	two	linguistic	groups,	elected	in	a	proportional	representation	system.25	Each	MP	

belongs	 either	 to	 the	 Dutch	 linguistic	 group	 or	 to	 the	 French-speaking	 group.26	 At	 the	

executive	level,	the	constitution	guarantees	linguistic	parity	in	the	federal	government.	With	
the	possible	exception	of	 the	prime	minister,	 the	Council	of	Ministers	 is	composed	of	an	

equal	 number	 of	 Dutch-speaking	 members	 and	 French-speaking	 members.27	 This	

constitutional	provision	embodies	 the	spirit	of	power-sharing	and	consensus	democracy	

entrenched	in	the	Belgian	federal	system.	

21. In	principle,	all	resolutions	in	the	federal	parliament	are	passed	by	an	absolute	majority	of	
the	votes	cast.28	This	expression	of	the	core	principle	of	majority-rule	democracy	contains	

a	real	danger	for	the	French-speaking	minority,	because	the	larger	Flemish	linguistic	group	

could	 collude	and	unilaterally	 impose	 its	majority	 in	parliament	on	 the	French-speaking	

minority.	In	order	to	meet	the	fears	of	the	French-speaking,	two	parliamentary	mechanisms	

were	put	in	place	to	counter	a	possible	tyranny	of	the	Flemish	majority.	Firstly,	laws	about	

matters	 of	 paramount	 importance	 for	 both	 communities	 -	 e.g.	 state	 reform,	 division	 of	

competences,	 financing	 of	 the	 federated	 entities,	 language	 facilities	 –	 require	 a	 higher	

threshold	than	a	simple	absolute	majority	to	be	passed.29	These	qualified	majority	laws	are	
adopted	by	a	majority	of	the	votes	cast	in	each	linguistic	group	in	each	House,	on	condition	

that	a	majority	of	the	members	of	each	group	is	present	and	provided	that	the	total	number	

of	votes	in	favor	that	are	cast	in	the	two	linguistic	groups	is	equal	to	at	least	two	thirds	of	

the	votes	cast.30	This	gives	the	linguistic	groups	double	veto	powers,	since	they	can	either	

																																																													
25	Article	43	Belgian	Constitution	
26	Representatives	of	the	German-speaking	Community	(East-Belgium)	are	assigned	to	the	
French-speaking	group.	
27	Article	99,	2	Belgian	Constitution	
28	Article	53	Belgian	Constitution	
29	 Ludo	 Veny	 and	 Brecht	Warnez,	 ‘Techniques	 for	 Protecting	 Minority	 Languages	 under	
Belgian	Federalism’	(2016)	23	International	Journal	on	Minority	and	Group	Rights	211,	232-
233	
30	Article	4,	3	Belgian	Constitution	
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leave	the	assembly	during	the	vote,	or	reject	a	bill	by	majority	in	their	own	linguistic	group.	

Secondly,	when	one	of	the	linguistic	groups	in	the	federal	parliament	believes	that	a	bill	can	

gravely	damage	relations	with	the	other	community,	the	members	of	that	linguistic	group	

can	 initiate	 the	alarm	 bell	 procedure.	When	 at	 least	 three-quarters	 of	 the	members	 of	 a	
linguistic	 group	 ring	 the	 alarm	 bell	 the	 parliamentary	 procedure	 is	 suspended	 and	 the	

motion	 is	 referred	 to	 the	 Council	 of	 Ministers,	 which	 needs	 to	 find	 a	 solution	 for	 the	

conflict.31	These	constitutional	provisions	defy	the	rules	of	majoritarian	democracy	and	give	

rise	 to	 what	 Belgians	 usually	 call	 a	 system	 of	 consensus	 democracy	 or	 pacification	

democracy.32	

The	Constitution	further	stipulates	that	the	federal	State,	the	communities,	the	regions	and	

the	Common	Community	Commission	act	with	respect	for	federal	loyalty	when	exercising	

their	respective	competences,	in	order	to	prevent	conflicts	of	interest.33	When	this	federal	

loyalty	 is	 not	 respected	 and	 a	majority	 of	 three	 quarters	 of	 any	 legislative	 assembly	 in	
Belgium	(e.g.	the	parliament	of	the	Brussels-Capital	Region,	the	parliament	of	the	French	

Community,	…)	finds	that	a	bill,	proposed	in	another	legislative	assembly,	severely	damages	

its	own	interests,	the	prejudiced	assembly	can	start	a	procedure	of	conflict	of	interests.34	The	
procedure	 of	 conflict	 of	 interests	 suspends	 the	 parliamentary	 procedure	 for	 a	 period	 of	

maximum	120	days	and	opens	a	track	of	consultation	rounds	which	are	supposed	to	lead	to	

negotiated	outcome	to	the	conflict.35	In	case	these	consultation	rounds	are	unsuccessful	and	

the	 Consultative	 Committee,	 consisting	 of	 six	 Dutch-speaking	 and	 six	 French-speaking	

ministers,	is	unable	to	find	a	solution	to	the	conflict,	this	will	result	in	new	parliamentary	

elections.36	

22. The	pacification	mechanisms	that	serve	as	a	protection	of	the	French-speaking	minority	at	
federal	level	were	mirrored	at	the	level	of	the	Brussels-Capital	Region	in	order	to	protect	

the	Flemish	minority	of	the	capital.	The	parliament	of	the	Brussels-Capital	Region	is	split	up	

in	two	linguistic	groups,	72	parliamentarians	belong	to	the	French-speaking	group	and	a	

guaranteed	amount	of	17	MP’s	make	up	 the	Flemish	 linguistic	group.37	At	 the	 legislative	

																																																													
31	Article	54	Belgian	Constitution	;	Kris	Deschouwer,	‘And	the	peace	goes	on?	Consociational	
democracy	and	Belgian	politics	in	the	twenty-first	century’	(2006)	29	West	European	Politics	
895,	902	
32	Kris	Deschouwer	and	Marc	Hooghe,	Politiek:	een	inleiding	in	de	politieke	wetenschappen	
(2e	geactualiseerde	dr.	edn,	Amsterdam	:	Boom	onderwijs	2008)	198-202;	Stefan	Sottiaux,	
Grondwettelijk	recht	(Antwerpen	:	Intersentia	2016),	17	
33	Article	143,	1	Belgian	Constitution	
34	Article	143,	2	Belgian	Constitution	;	Article	32	Gewone	wet	tot	hervorming	der	instellingen	
/	Loi	ordinaire	de	réformes	institutionnelles	(Institutional	Reform	Act),	August	9,	1980	
35	Veny	and	Warnez,	231-232	
36	Ibid	
37	 Article	 14	 and	 23	 Bijzondere	 wet	 Brusselse	 instellingen	 /	 Loi	 Spéciale	 institutions	
bruxelloises	(Special	Brussels’	Institutions	Act),	January	12,	1989	
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level,	Flemish	Brusselers	are	protected	by	the	existence	of	pacification	mechanisms	such	as	

the	alarm	bell	procedure	and	qualified	majority	ordinances.38	The	composition	government	

of	the	Brussels-Capital	Region	follows	the	federal	example	of	linguistic	parity	and	consists	

of	five	ministers:	the	‘Minister-president’,	two	members	from	the	French-speaking	group,	

two	members	from	the	Dutch-speaking	group.39	It	is	clear	that	the	small	Flemish	minority	

is	 starkly	 overrepresented	 in	 both	 the	 executive	 and	 the	 legislative	 organs	 of	 Brussels’	

institutional	structure.	 	

																																																													
38	Article	28	and	31	Special	Brussels’	Institutions	Act	
39	Article	43	Special	Brussels’	Institutions	Act	
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2 The	Belgian	binational	model	for	Israel-Palestine?	

23. In	the	second	section	the	Belgian	system	of	federalism	will	be	analyzed	through	the	lens	of	
binationalism.	The	 concept	 binationalism	 is	 often	 cited	 in	debates	 regarding	 a	 one-state	

solution	for	Israel	and	Palestine,	but	the	binationalist	title	itself	is	alien	to	the	Belgian	legal	

and	political	doctrine.	When	describing	their	own	federal	system,	Belgians	generally	don’t	

refer	 to	 binationalism.	 Instead	 they	 use	 concepts	 such	 as	 consociationalism,	 consensus	

democracy	 or	 pacification	 democracy,	 which	 are	 inextricably	 linked	 to	 the	 concept	 of	

binationalism	but	not	completely	analogous.		

To	begin,	this	section	clarifies	the	broad	concept	of	binationalism	and	defines	what	can	be	

regarded	as	true,	de	jure	binationalism	(2.1).	Subsequently,	this	definition	will	be	applied	to	
Belgium	 in	order	 to	 identify	 the	binational	 aspects	 of	Belgium’s	 institutional	 framework	

(2.2).	To	conclude,	a	binational	state	for	Israel-Palestine	will	be	sketched	by	implementing	

the	Belgian	model.	This	sketch	will	serve	to	draw	some	preliminary	conclusions	concerning	

the	desirability	and	feasibility	of	the	Belgian	solution	for	Israel	and	Palestine	(2.3).	

2.1 What	is	binationalism?	

24. In	the	debate	about	possible	integrative	options	for	Israel	and	Palestine,	many	different	and	
contradictory	 proposals	 have	 been	 presented	 as	 binational	 solutions.	 The	 term	

‘binationalism’	has	often	been	used	loosely	and	interchangeably	with	the	ideas	of	a	 ‘one-

state	 model’,	 a	 ‘unitary	 state	 model’	 and	 a	 ‘secular	 democratic	 model’.40	 This	 was	 also	

observed	by	GHANEM,	who	states	that:	“In	the	 Israeli–Palestinian	confrontation,	applying	
the	term	Bi-Nationalism	has	to	a	large	extent	been	analogous	to	the	idea	of	a	democratic	state	
of	all	the	people	living	within	the	Mandatory	Palestine/Eretz-Israel	borders.”41		

In	this	regard	every	democratic	state	shared	by	Israelis	and	Palestinians	is	a	binational	state.	

Yet,	 this	 broad	 vision	 of	 binationalism	 doesn’t	 allow	 for	 differentiation	 between	 the	

numerous	examples	of	states	with	a	bi-	or	multiethnic	population	and	the	category	of	‘truly	

																																																													
40	 Ian	S.	Lustick,	 ‘The	cunning	of	history:	a	response	to	the	case	 for	binationalism’	(2001-
2002)	26	Boston	Review;	Efraim	Karsch,	‘A	Trojan	Horse?’	(2001)	26	Boston	Review;	Karmi,	
Married	to	another	man:	Israel's	dilemma	in	Palestine,	251;	Mick	Dumper,	‘A	false	dichotomy?	
The	binationalism	debate	and	the	future	of	divided	Jerusalem’	(2011)	87	Int	Aff	671,	675;	
Asher	Susser,	 Israel,	 Jordan,	and	Palestine:	The	Two-State	 Imperative	 (Brandeis	University	
Press	2012)	162;	Bashir,	568	
41	As’ad	Ghanem,	‘The	Bi-National	State	Solution’	(2009)	14	Israel	Studies	120,	121	
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binational	 states’	 (e.g.	 Switzerland,	 Canada	 and	 Belgium).42	 On	 that	 account,	 this	 article	

propagates	a	narrower	conceptualization	of	the	notion	of	binationalism.	

25. To	gain	a	better	insight	as	to	what	binationalism	truly	entails,	it	is	important	to	make	the	
distinction	 between	 de	 facto	 binationalism	 and	 de	 jure	 binationalism.43	 HERMANN	
describes	de	facto	bi-nationalism	as	‘an	‘actual’,	often	unplanned,	situation	that	evolves	when	
a	territorial	unit	is	cohabited	by	two	collectivities	with	separate	national	identities’.44	De	jure	
binationalism	goes	further	than	the	mere	coexistence	of	two	‘nations’	in	one	state.	In	a	de	
jure	 binationalist	 state,	 both	 ethno-national	 groups	 mutually	 recognize	 each	 other’s	
collective	belonging	 to	 the	shared	state.	Rather	 than	 focusing	solely	on	 individual	rights,	

which	 is	 the	 case	 in	 a	 liberal,	 de	 facto	 binational	 state,	 true	 or	 de	 jure	 binationalism	
emphasizes	 both	 individual	 rights	 and	 national	 rights,	 providing	 institutional	 and	

constitutional	designs	that	realize	and	protect	these	rights.45	

These	views	are	shared	by	ABULOF,	who	also	argues	that	binationalism	is	not	just	about	the	

demographically	binational	character	of	a	state	(de	facto	binationalism),	but	also	about	the	
normative,	 legal	 and	 institutional	 arrangements	 in	 which	 the	 demographic	 diversity	 is	

manifested	 (de	 jure	binationalism).	 In	his	 typology	of	binationalism,	 two	parameters	are	
paramount	to	determine	whether	a	state	can	be	classified	as	a	de	jure	binational	state.	The	
first	parameter	is	the	extent	to	which	state	power	is	diffused	either	through	devolution	to	

subsidiary	bodies	or	through	power	sharing	at	the	top	level.	The	second	parameter	is	the	

extent	 to	 which	 this	 diffusion	 of	 power	 is	 grounded	 in	 either	 regional	 or	 ethno-

linguistic/religious	identities.46	

26. ABULOF’s	 first	parameter	entails	 that	a	state	can	obtain	a	de	 jure	binationalist	character	
through	either	a	devolution	of	power	or	mechanisms	of	power	sharing	at	the	central	level.	

ABULOF	 makes	 a	 distinction	 between	 binational	 states	 that	 divide	 power	 over	 the	 two	
nations	(devolution)	and	binational	states	where	the	power	is	shared	between	two	nations	

																																																													
42	 Yosef	 Israel	 Goell,	 Bi-nationalism	 and	 Bi-lingualism	 in	 three	 modernized	 states:	 a	
comparative	study	of	Canada,	Belgium,	and	White	South	Africa	(Philadephia	1971)	
43	Hermann,	382	
44	Ibid,	382	
45	Ofira	Seliktar,	‘Conceptualizing	binationalism:	state	of	mind,	political	reality	or	legal	entity’	
in	Ofira	Seliktar	and	Ilan	Peleg	(eds),	The	emergence	of	a	binational	Israel:	the	second	republic	
in	the	making	(Westview	Press	1989);	Jenab	Tutunji	and	Kamal	Khaldi,	‘A	binational	state	in	
Palestine:	the	rational	choice	for	Palestinians	and	the	moral	choice	for	Israelis’	(1997)	73	Int	
Aff	31,	33;	Hermann,	382;	Bashir	Bashir	and	Amos	Goldberg,	‘Deliberating	the	Holocaust	and	
the	Nakba:	disruptive	empathy	and	binationalism	in	Israel/Palestine’	(2014)	16	Journal	of	
Genocide	Research	77,	94;	Bashir,	567	
46	 Uriel	 Abulof,	 ‘Mirage	 or	 Vision:	 Binationalism	 in	 Theory	 and	 Practice’	 (2016)	 15	
Ethnopolitics	422	
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(consociationalism).47	Consequently,	when	deciding	on	a	state	structure,	binational	states	

have	the	choice	out	of	a	wide	variety	of	models	ranging	from	a	confederal	structure	to	a	

federal	structure	to	a	consociational	structure.48	Unitary	states	characterized	by	a	certain	

extent	 of	 decentralization	 to	 sub-state	 entities	 grounded	 on	 either	 regional	 or	 ethno-

linguistic/religious	identities,	or	characterized	by	the	degree	of	consociationalism	present	

in	the	democratic	system,	can	also	be	categorized	as	binational	states.		

Consociationalism	refers	 to	a	 system	of	democracy	 in	 states	deeply	divided	 into	distinct	

religious,	ethnic,	racial,	or	regional	segments,	where	the	political	elites	engage	in	deliberate	

joint	 efforts	 to	 stabilize	 the	 system.49	 Some	 particular	 institutional	 arrangements	

characteristic	of	consociationalism	include	the	concepts	of	a	‘grand	coalition’,	i.e.	the	cabinet	

is	 a	 broad	 coalition	 of	 parties	 representing	 different	 segments	 of	 society;	 mutual	 veto	

powers;	proportional	representation	for	political	mandates;	civil	service	appointments	and	

subsidy	 allocations;	 and	 the	 idea	 of	 segmental	 autonomy	 and	 federalism.50	 LIJPHART	

explicitly	recognizes	the	importance	of	the	behavior	of	the	subcultures’	political	elites	for	

the	stability	of	a	consociational	model.51	It	is	essential	that	elites	understand	the	necessity	

of	cooperation	and	embrace	the	idea	of	multilevel	balance	of	power	among	the	subcultures,	

while	clearly	rejecting	the	hegemony	and	domination	of	one	culture	over	the	other.52	In	this	

regard	it	is	clear	why	consociationalism	is	often	at	odds	with	the	principle	of	majority-rule	

democracy	(majoritarianism).53	

2.2 Is	Belgium	a	binational	state?	

27. When	 proposing	 theories	 for	 possible	 alternatives	 to	 a	 two-state	 solution	 for	 Israel-
Palestine,	many	scholars	have	 referred	 to	 the	Belgian	model.	Belgium	 is	often	 cited	as	a	

																																																													
47	Ibid,	430-431:	ABULOF	acknowledges	that	these	are	ideal-types	and	the	distinction	must	
not	 be	 considered	 absolute	 given	 the	 existence	 of	 states	 employing	both	 forms	of	 power	
dividing	and	power	sharing.	
48	Russell	Nieli,	‘Two-State	Binationalism	in	Palestine’	(1990)	7	Int	J	World	Peace	9;	with	a	
critical	reply	by	Scott	D.	Johnston,	‘Binationalism	in	Palestine’	(1991)	8	Int	J	World	Peace	2;	
Tutunji	 and	 Khaldi,	 33-34	 and	 51-52;	 Simcha	 Bahiri	 and	 Hanna	 Siniora,	 ‘Separation,	
confederation	or	binationalism’	(1999)	vi	Palestine-Israel	journal	of	politics,	economics	and	
culture	 26;	 Oren	 Yiftachel,	 ‘Epilogue:	 A	 Demos	 for	 Israel/Palestine?	 Toward	 Gradual	
Binationalism’	 in	 Ethnocracy:	 Land	 and	 Identity	 Politics	 in	 Israel/Palestine	 (University	 of	
Pennsylvania	Press	2006),	282-283;	Dumper,	675;	Susser	162;	Bashir	and	Goldberg,	94		
49	Arend	Lijphart,	‘Consociational	Democracy’	(1969)	21	World	Politics	207,	211-213	
50	 Arend	 Lijphart,	Democracy	 in	 plural	 societies	 :	 a	 comparative	 exploration	 (New	 Haven	
(Conn.)	:	Yale	university	1977),	25-44.	
51	Lijphart,	‘Consociational	Democracy’,	211-212	
52	Ibid,	217	
53	Ibid,	214	
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successful	 example	 of	 binationalism	 and	 an	 interesting	 case	 study	 for	 a	 possible	 future	

Israeli-Palestinian	 binational	 state	 (see	 no.	 1).	 This	 section	 highlights	 the	 binational	

components	 of	 the	 Belgian	 institutional	 structure	 and	 argues	 that	 Belgium	 is	 indeed	 an	

example	of	true,	de	jure	binationalism	according	to	ABULOF’s	typology.	

28. Firstly,	Belgium	is	a	truly	binational	state	because	in	Belgium’s	federal	system	important	
competences	are	 accorded	 to	 the	 sub-state	 entities,	which	 largely	 coincide	with	 the	 two	

main	 different	 ethno-linguistic	 identities.	 The	 fact	 that	 the	 competence	 over	 the	 public	

education	system	–	traditionally	an	important	tool	to	shape	people	into	loyal	citizens	of	the	

nation	 and	 to	 transfer	 feelings	 of	 national	 identity	 –	 has	 been	 transferred	 to	 the	

communities,	 can	 be	 regarded	 as	 an	 additional	 indication	 of	 the	 binational	 character	 of	

Belgium.54		

The	 increased	 autonomy	 accorded	 to	 the	 main	 sub-national	 entities	 through	 the	

federalization	process	has	stimulated	national	identity	feelings	in	Flanders	and	Wallonia.55	

Certainly	in	Flanders	the	regional	government	exerts	itself	in	promoting	a	Flemish	national	

identity.56	However,	VAN	PARIJS	 rightly	points	out	 that	even	 though	competing	 regional	

identities	prevent	the	hegemony	of	a	strong	and	monolithic	national	identity	in	Belgium,	it	

cannot	 be	 stated	 that	 Belgium	 consists	 of	 two	 distinct	 nations.57	 Many	 Belgians	 don’t	

consider	the	different	national	identities	to	be	contradictory	and	believe	they	have	multiple	

national	identities	(e.g.	Walloon	and	Belgian	or	Flemish-Brusseler)	or	feel,	at	least	primarily,	

Belgian.58	For	sociologists	and	political	philosophers	these	mixed,	unclear	and	sometimes	

contradictory	 feelings	 of	 national	 identity	 and	 belonging	 put	 the	 binationalist	 nature	 of	

Belgium	 in	 a	 perspective.	 However,	 on	 a	 strictly	 legal-political	 note,	 these	multiple	 and	

incidentally	conflicting	identity	feelings	do	not	impede	on	the	de	jure	character	of	Belgium’s	
binationalism,	particularly	not	in	ABULOF’s	typology.	

29. Secondly,	 Belgium	 is	 a	 truly	 binational	 state	 because,	 at	 the	 federal	 level,	 institutional	
mechanisms	of	power	sharing	guarantee	a	certain	balance	of	power	between	the	Flemings	

																																																													
54	 Philippe	Van	Parijs,	 ‘Is	 a	Bi-National	Democracy	Viable?	The	Case	 of	Belgium’	 in	Anita	
Shapira,	Yedidia	Z.	Stern	and	Alexander	Yacobson	(eds),	Nationalism	and	Binationalism	The	
Perils	of	Perfect	Structures,	vol	1	(Sussex	Academic	Press	and	The	Israeli	Democracy	Institute	
2013),	64	
55	Bart	Maddens,	Jaak	Billiet	and	Roeland	Beerten,	‘National	identity	and	the	attitude	towards	
foreigners	 in	multi-national	 states:	 the	 case	 of	 Belgium’	 (2000)	 26	 Journal	 of	 ethnic	 and	
migration	studies	45	
56	Ibid	
57	Van	Parijs,	‘Is	a	Bi-National	Democracy	Viable?	The	Case	of	Belgium’,	63	
58	 Bart	 Maddens,	 Roeland	 Beerten	 and	 Jaak	 Billiet,	 ‘The	 national	 consciousness	 of	 the	
Flemings	 and	 the	Walloons:	 an	 empirical	 investigation’	 in	 Kas	 Deprez	 and	 Lodewijk	 Vos	
(eds),	Nationalism	in	Belgium:	shifting	identities,	1780-1995	(McMillan	Press	Ldt.	1998);	Van	
Parijs,	‘Is	a	Bi-National	Democracy	Viable?	The	Case	of	Belgium’,	63	
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and	 the	 French-speaking.	 Belgium	 is	 considered	 to	 be	 a	 textbook	 example	 of	

consociationalism,	not	in	the	least	by	LIJPHART,	who	most	extensively	developed	the	theory	

of	 consociationalism,	 and	 calls	 Belgium	 ‘the	 most	 perfect,	 most	 convincing	 and	 most	
impressive	 example	 of	 consociational	 democracy’.59	 He	 observes	 eight	 characteristics	 of	
consociational	 democracy	 in	 Belgium,	 e.g.	 executive	 power	 sharing	 between	 the	

communities,	 constitutional	 minority	 veto,	 a	 multiparty	 system,	 proportional	

representation	and	territorial	and	non-territorial	federalism.60	These	aspects	of	the	Belgian	

system	 restrain	 majoritarianism,	 and	 a	 possible	 tyranny	 by	 the	 majority,	 and	 instead	

encourage	a	democratic	model	based	on	consensus	between	Flemings	and	French-speaking.	

To	 allow	 the	 consociational	 mechanisms	 at	 federal	 level	 to	 work	 properly,	 the	 Belgian	

parliament	needs	to	be	divided	in	a	Dutch-speaking	group	and	a	French-speaking	group.	

The	absence	of	a	federal	constituency	and	the	absence	of	national	political	parties61,	have	

led	some	to	draw	the	conclusion	that	Belgium	is	characterized	by	the	coexistence	of	two	

parallel	 democracies.	 For	 the	 federal	 elections,	 Flanders	 and	 Wallonia	 resemble	 two	

‘nations’	with	disconnected	political	arenas,	each	with	their	own	parties,	political	leaders	

and	 electoral	 programs.	 After	 the	 elections,	 the	 elected	 Flemish	 and	 French-speaking	

representatives	have	to	come	together	to	form	the	‘binational’	federal	government.	

30. Thirdly,	the	Belgian	model	of	binationalism	is	mirrored	in	the	institutional	structure	of	its	
capital	 Brussels,	 which	 equally	 fulfills	 both	 of	 ABULOF’s	 parameters	 for	 de	 jure	
binationalism.	The	jurisdiction	of	Flemish	Community	and	the	French	Community	over	their	

respective	communities	in	Brussels,	together	with	the	institutional	mechanisms	to	protect	

the	Flemish	minority	against	 the	French-speaking	majority	 in	Brussels,	are	based	on	 the	

assumption	 that	 Brussels	 is	 a	 ‘binational’	 capital	 inhabited	 by	members	 of	 one	 of	 both	

‘nations’.62		

31. In	conclusion,	the	Belgian	institutional	system	can	rightly	be	considered	as	a	good	example	
of	 true,	 de	 jure	 binationalism	 due	 to	 the	 important	 devolution	 of	 competences	 to	 the	
federated	entities,	 and	 the	mechanisms	of	 consociational	democracy	at	 the	 federal	 level.	

Additionally,	 Belgium	 has	 a	 de	 jure	 binational	 capital	 where	 two	 parallel	 community	

																																																													
59	Arend	Lijphart,	‘Introduction:	The	Belgian	Example	of	Cultural	Coexistence	in	Comparative	
Perspective’	 in	Arend	Lijphart	 (ed),	Conflict	and	Coexistence	 in	Belgium	-	The	Dynamics	of	
Culturally	 Divided	 Society	 (Institute	 of	 International	 Studies	 1981),	 8;	 For	 more	 recent	
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beginning	of	the	federalization	process	
62	Ibid	
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systems	 operate	 and	 where	 the	 Flemish	 minority	 enjoys	 considerable	 constitutional	

protections.	 In	 contrast	 with	 the	 area	 of	 Brussels	 Capital,	 Flanders	 and	 Wallonia	 are	

altogether	 demographically	 homogenous	 territories	 and	 are	 not	 administered	 in	 a	

binational	way.	As	a	result,	the	French-speaking	minority	living	in	Flanders	is	not	accorded	

minority	protection	rights	such	as	guaranteed	representation	in	the	Flemish	parliament	and	

the	 executive,	 nor	 can	 the	 French-speaking	 minority	 enjoy	 the	 services	 of	 the	 French	

Community	(French	schools	and	cultural	institutions)	in	Flanders.			

2.3 Belgian	binationalism	for	Israel-Palestine?	

32. Proponents	of	a	binational	solution	for	Israel	and	Palestine	have	proposed	a	wide	variety	of	
possible	state	models	accommodating	their	views.	Some	of	these	solutions	do	not	qualify	as	

truly	 binational	 states	 under	 the	 aforementioned	 framework,	 and	 even	 the	 one	 state	

solutions	 that	 do	 reach	 the	 threshold	 of	de	 jure	binationalism	 vary	 in	 design.	 This	 final	
section	will	sketch	what	a	truly,	de	jure	binational	state	for	Israel-Palestine	based	on	the	
Belgian	 model	 could	 look	 like.	 The	 objective	 of	 this	 exercise	 is	 not	 to	 propose	 a	 fully	

workable	blueprint	for	an	Israeli-Palestinian	binational	state.	Instead,	envisioning	what	‘the	

Belgian	solution’	could	entail,	allows	an	analysis	of	the	desirability	of	the	legal	transplant	of	

some	aspects	 of	Belgian	binationalism	 in	 a	possible	 future	binational	 state	 in	 Israel	 and	

Palestine.	 Of	 course,	 the	 grave	 inequality	 between	 the	 deeply	 divided	 communities	 in	

Israel/Palestine	raise	legitimate	questions	concerning	the	comparability	with	the	Belgian	

situation.	Yet,	 however	different	 the	 cases	may	be,	 important	 similarities	 are	numerous.	

Both	Belgium	and	Israel-Palestine	are	states	made	up	of	two	main	communities,	which	are	

close	to	the	same	size	and	often	have	very	different	and	even	opposed	aspirations.	Belgium	

and	 Israel/Palestine	 are	 also	 almost	 the	 same	 size	 geographically	 and	 have	 a	 similar	

population	density.	Moreover,	Brussels,	much	like	Jerusalem,	is	a	contested	city	claimed	by	

both	Flemings	and	French-speaking	as	their	capital.	

2.3.1 Binational	devolution	for	Israel-Palestine	

33. The	Belgian	 solution	 could	 possibly	 entail	 that	 Israel	 and	 the	 Palestinian	 territories	 are	
comprised	 in	 one	 federal	 state,	 Israel-Palestine,	 consisting	 of	 six	 sub-state	 entities:	 four	

regions	and	two	communities.		

The	four	regions	of	Israel-Palestine	are	the	Israeli	Region,	the	West	Bank	Region,	the	Gazan	
Region	 and	 Jerusalem	Capital	Region,	 roughly	 comprising	East	 and	West	 Jerusalem.	The	

parliament	 and	 the	 government	 of	 each	 autonomous	 region	 exercise	 the	 regions’	
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competences,	 which	 are	 bound	 to	 place,	 land	 and	 economy	 over	 their	 own	 territorial	

jurisdiction.		

The	 two	 communities	 are	 the	 Israeli	 Community	 and	 the	 Palestinian	 Community.	 The	
parliament	and	 the	government	of	each	community	exercise	competences	over	personal	

and	 cultural	 matters.	 The	 Israeli	 Community	 exercises	 territorial	 jurisdiction	 over	 the	
Israeli	Region	and	personal	jurisdiction	over	the	Israelis	living	in	Jerusalem	Capital	Region.	

The	Palestinian	Community	exercises	territorial	jurisdiction	over	the	West	Bank	Region,	the	

Gazan	Region	and	personal	jurisdiction	over	Jerusalemite	Palestinians.	

34. In	his	typology	of	binationalism	ABULOF	observes	that	“Belgium	comes	closest	to	binational	
devolution”.63	He	considers	binational	devolution	to	be	a	destabilizing	factor	and	points	at	
the	 increased	 tensions	between	the	 two	main	communities	 in	Belgium	which	have	often	
paralyzed	the	country	since	the	start	of	the	federalization	process.64	After	bringing	the	cases	

of	Czechoslovakia,	the	United	Arab	Republic,	Senegambia	and	Serbia-Montenegro	to	mind,	

he	 concludes	 that	 binational	 devolution	 necessarily	 leads	 to	 a	 state’s	 dissolution,	 a	 fate	

Belgium	has	yet	to	succumb	to.65	Even	though	VAN	PARIJS	rightly	disagrees	with	ABULOF’s	

prophecy	 of	 a	 partition	 of	 Belgium66,	 he	 agrees	 that	 Belgium’s	 current	model	 of	 bipolar	

binational	 devolution	 isn’t	 functioning	 harmoniously	 and	 that	 this	 could	 be	 fixed	 by	

reducing	 the	 binational	 character	 of	 Belgium.67	He,	 and	 other	Belgian	political	 and	 legal	

scholars	alike,	suggest	that	Belgium	would	gain	stability	if	its	bipolar	structure	(Flemings	

against	French-speaking)	were	 replaced	by	a	 structure	based	on	 four	 regions	 (Flanders,	

Wallonia,	Brussels	and	East-Belgium).68	Arguably,	this	only	adds	to	the	case	that	binational	

devolution	is	inherently	unstable.		

However,	 it	 is	 necessary	 to	 realize	 that	 binational	 devolution	 can	 lead	 to	 a	 variety	 of	

decentralized	 structures.	 Regarding	 binational	 devolution	 in	 the	 form	of	 federalism	 it	 is	

																																																													
63	Abulof,	432	
64	Ibid	
65	Ibid	
66	VAN	PARIJS	voices	what	is	considered	common	knowledge	in	Belgium,	namely	that	neither	
Flanders	nor	Wallonia	can	leave	the	Belgian	federation	with	Brussels	in	their	back	pocket	
and	 neither	 Flanders	 nor	 Wallonia	 want	 to	 cut	 their	 important	 historic,	 emotional	 and	
economic	ties	with	Brussels,	so	consequently	–	at	least	until	this	changes,	which	is	not	likely	
-	Belgium	will	not	be	partitioned	(Van	Parijs,	‘Is	a	Bi-National	Democracy	Viable?	The	Case	
of	Belgium’	64).	
67	 VAN	 PARIJS	 concludes:	 “The	 very	 instability	 of	 Belgium’s	 “binationalism”	may	 inspire	
some	 thinking	 about	 what	 a	 desirable	 and	 stable	 end	 stage	 could	 look	 like	 in	 [Israel-
Palestine].	 A	 federation	 of	 four	 states	 of	 very	 unequal	 sizes,	 one	 of	 them	a	 de-ethnicized	
capital,	with	a	federal	political	dynamics	that	cuts	across	“national”	cleavages,	is	no	doubt	far	
off	 the	 realm	of	 the	 currently	 feasible,	 but	 perhaps	 less	 chimerical	 as	 a	 possible	 focus	 of	
shared	hope	than	a	resolutely	binational	democracy.”	(ibid,	66-68)	
68	Johan	Vande	Lanotte,	De	Belgische	Unie	bestaat	uit	vier	deelstaten	(s.l.	:	s.n.	2011)	
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imperative	 to	make	 a	 distinction	between	dyadic	 (two-unit)	 binational	 federation	 and	 a	

plural	binational	federation.	McGARRY	and	O’LEARY	affirm	that	“[i]t	is	well	known	among	
students	of	 federalism	that	dyadic	 federations	are	particularly	 fragile.	(…)	Even	 the	micro-
federation	of	St	Kitts	and	Nevis	has	its	difficulties,	and	apart	from	it	there	are	no	‘successful’	
two-unit	 federations.”69	 Adversely,	 they	 disagree	 with	 the	 position	 that	 pluri-national	
federations,	 this	 includes	 bi-national	 federations,	 are	 unworkable	 and	 bound	 to	 fail.70	

Referring	to	successful	examples	of	pluri-national	devolution	such	as	Canada	and	India	they	

drafted	a	list	of	conditions	which	could	predict	the	failure	or	the	success	of	a	pluri-national	

federation.71	As	a	first	condition,	they	repeat	an	axiom	in	constitutional	design	for	divides	

societies	prescribing	 that	 that	 the	 self-government	 accorded	 to	 the	 federation’s	national	

communities	 should	 be	 supplemented	 with	 a	 consociational	 government	 at	 the	 central	

level.72	Since	the	relevant	constituent	entities	and	peoples	are	likely	to	want	an	inclusive,	

and	 indeed	 consociational,	 federal	 government	 that	 represents	 them,	 the	 absence	 of	 a	

representative	federal	government	is	a	source	of	instability	in	a	pluri-national	federation.73	

As	a	second	condition	McGARRY	and	O’LEARY	bring	to	mind	that	democratic	pluri-national	

federations	are	more	likely	to	be	successful	than	undemocratic	federations.74	Thirdly,	pluri-

national	 federations	 that	 are	 consensually	 established	 by	 an	 agreement	 between	 the	

representative	elites	of	both	communities,	are	more	likely	to	be	considered	as	legitimate	by	

their	citizens	and	more	likely	to	survive	than	those	that	are	coercively	constructed.75	The	

fourth	condition	provides	that	economic	prosperity,	appropriately	dispersed	enhances	the	

prospects	 of	 territorial	 pluralism.76	 The	 fifth	 condition	 holds	 that	 the	 number	 of	

autonomous	regions	in	the	federation	has	an	impact	on	the	stability	of	that	federation.	When	

designing	 the	 binational	 federation	 Israel-Palestine,	 the	 bad	 track	 record	 of	 dyadic	

binational	 federations	must	 be	 kept	 in	mind.	McGARRY	 and	O’LEARY	 explicitly	 link	 the	

stability	of	Canada’s	binational	federation	to	the	fact	that	it	is	not	a	two-unit	federation	of	

																																																													
69	 John	 McGarry	 and	 Brendan	 O'Leary,	 ‘Must	 Pluri-national	 Federations	 Fail?’	 (2009)	 8	
Ethnopolitics	5,	19-20.	
70	Ibid	
71	 Ibid,	 13;	 For	 more	 conditions	 see	 John	 McGarry	 and	 Brendan	 O’Leary,	 ‘Territorial	
approaches	to	ethnic	conflict	settlement’	in	Karl	Cordell	and	Stefan	Wolff	(eds),	Routledge	
handbook	of	 ethnic	 conflict	 (Abingdon	 :	Routledge	2011).	 In	 this	 article	 they	mention	 the	
historical	 condition,	 which	 holds	 that	 past	 coercion	 and	 conquest,	 totalitarian	 or	
authoritarian	 governments,	 and	 the	 historical	maltreatment	 of	 nationalities	 renders	 free	
political	accommodation	more	difficult.	Given	the	violent	history	of	ethnic	conflict	in	Israel-
Palestine,	there	seems	to	be	a	long	road	ahead	before	both	communities	can	credibly	commit	
to	the	pursuit	of	a	stable	binational	federal	state.	
72	Arend	Lijphart,	Thinking	about	democracy:	power	sharing	and	majority	rule	in	theory	and	
practice	(London	:	Routledge	2008),	75;	McGarry	and	O'Leary,	15;		
73	McGarry	and	O'Leary,	15-16	
74	Ibid,	18	
75	Ibid,	18-19	
76	McGarry	and	O’Leary	(2011)	261	
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Quebec	and	English	Canada.77	They	rightly	assume	that	“Belgium’s	continuing	survival	may	
owe	something	to	the	fact	that	it	is	not	a	dyadic	federation	of	Flanders	and	Wallonia”.78	By	
consequence,	 a	 two-unit	 binational	 federation	 Israel-Palestine	 should	 be	 rejected,	 and	 a	

plural	 federation	 should	be	pursued,	 e.g.	 a	 four-unit	 federal	 state	or	 the	 six-unit	Belgian	

solution.	 Finally,	 the	presence	of	 a	demographically	dominant	people,	 or	 Staatsvolk,	 is	 a	

positive	condition	for	the	stability	and	the	durability	of	pluri-national	federations.79	Both	

Israel-Palestine	and	Belgium	lack	a	Staatsvolk,	as	they	are	composed	of	two	major	national	

groups.	 Although	 the	 absence	 a	 Staatsvolk	 does	 not	 automatically	 leads	 to	 political	

instability	in	a	federation,	it	does	makes	it	more	likely.	O’Leary	suggests	that	consociational	

devices	may	be	the	solution	to	stabilize	a	federation	without	a	Staatsvolk.80	

In	 summary,	 binational	 devolution	 for	 Israel-Palestine	 is	 not	 necessarily	 a	 recipe	 for	

disaster,	but	there	remains	a	long	road	ahead	before	a	more	favorable	context	of	binational	

federalism,	in	the	light	of	McGARRY	and	O’LEARY’s	facilitative	conditions,	is	attained.	For	

example,	both	the	first	and	the	last	condition	require	the	implementation	of	mechanisms	of	

consociational	democracy	at	the	central,	federal	level	(see	subsection	2.3.2).	

35. On	another	note,	binational	devolution	in	the	form	of	territorial	federalism	has	helped	to	
pacify	 the	 linguistic	 conflict	 in	 Belgium.	 However,	 the	 geographic	 distribution	 of	 the	

different	 ethno-linguistic	 groups	 within	 Belgium	 is	 very	 different	 from	 the	 Israeli-

Palestinian	context.	In	Belgium,	the	linguistic	areas	north	and	south	of	the	linguistic	border	

are	very	homogeneous,	with	the	exception	of	 the	mixed	region	of	Brussels	and	 its	direct	

environment.	 As	 a	 result,	 the	 Belgian	 context	 allowed	 a	 successful	 design	 of	 territorial	

federalism.	In	Israel-Palestine,	only	the	Gazan	region	would	be	an	ethnically	homogeneous	

region.	 The	 Israeli	 Region	 (Palestinian	minority:	 21%)81,	 the	West	 Bank	 Region	 (Israeli	

minority:	14%)82	and	the	Jerusalem	Capital	Region	(Palestinian	minority:	37%)83	are	ethnic	

heterogeneous	 regions	 harboring	 large	 groups	 of	 ethnic	 minorities.	 This	 mixed	 reality	

raises	 legitimate	questions	about	 the	desirability	of	binational	devolution	 in	 the	 form	of	

territorial	 federalism	 in	 Israel-Palestine.	 If	ethno-national	minorities	are	not	 territorially	

concentrated,	 the	 pacifying	 effect	 of	 binational	 devolution	 in	 the	 form	 of	 territorial	

																																																													
77	Ibid	261	
78	Ibid	261	
79	Brendan	O'	Leary,	‘An	iron	law	of	nationalism	and	federation?:	A	(neo-Diceyian)	theory	of	
the	necessity	of	a	 federal	Staatsvolk	 ,	 and	of	 consociational	 rescue’	 (2001)	7	Nations	and	
Nationalism	273	
80	Ibid	
81	68th	Independence	Day	-	8.5	Million	Residents	in	the	State	of	Israel	(Israel	Central	Bureau	of	
Statistics	2016)	
82	This	figure	excludes	the	Palestinian	and	Israeli	residents	from	East	Jerusalem	(ibid	and	
Selected	 Data	 on	 the	 Occasion	 of	 Jerusalem	 Day	 (2014–2015)	 (Israel	 Central	 Bureau	 of	
Statistics	2016))	
83	Selected	Data	on	the	Occasion	of	Jerusalem	Day	
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federalism	is	limited	and	might	even	prove	to	have	an	opposite,	polarizing,	effect.84	While	

not	 refuting	 this	 position,	 authors	 have	 suggested	 mechanisms	 of	 power	 sharing	 for	

federated	entities	with	a	mixed	demographic	composition.85	

36. In	 the	 literature	some	authors	have	claimed	that	 the	 idea	of	a	de	 jure	binational	state	 in	
Israel-Palestine	is	not	compatible	with	Israel’s	wish	to	remain	a	Jewish	state.86	This	article	

argues	on	the	contrary	that	the	Belgian	solution	does	not	necessarily	result	in	the	demise	of	

the	Jewish	character	of	the	Israeli	state.87	It	all	depends	on	what	is	exactly	understood	with	

the	term	‘Jewish	State’.	According	to	Justice	Barak’s	minimalist	definition,	five	parameters	

are	paramount	for	the	Jewish	character	of	the	state,	namely	“…	[1]	the	right	of	every	Jew	to	
immigrate	to	Israel	[2]	in	which	Jews	would	consist	a	majority;	[3]	Hebrew	is	the	State’s	central	
official	language;	[4]	the	State’s	main	holidays	and	symbols	reflect	the	national	revival	of	the	
Jewish	people;	[5]	and	the	Jewish	heritage	is	a	leading	component	of	its	religious	and	cultural	
heritage.”88	In	the	Belgian	solution,	the	independent	state	of	Israel	would	be	replaced	by	an	
Israel	 consisting	 of	 two	 legs:	 the	 Israeli	 Region	 and	 the	 Israeli	 Community.	 The	

establishment	of	the	binational	federal	state	Israel-Palestine,	does	however	not	necessarily	

delete	 the	mono-religious	and	mono-national	 character	of	 its	 sub-states.	 In	Belgium,	 the	

Flemish	Region	and	the	Flemish	Community	together	form	a	true	Flemish	sub-state,	where	
Flemish	is	the	official	language	spoken	by	a	majority	of	Flemings	who	celebrate	their	own	

holidays	and	share	specific	symbols	and	heritage.89	Analogously,	Israel	can	remain	a	Jewish	

sub-state,	 grounded	 in	 Jewish	 religious	 and	 cultural	 heritage,	where	 the	majority	 of	 the	

inhabitants	are	Jews	and	Hebrew	is	the	official	language.	The	Israeli	Community	is	able	to	

stipulate	on	culture,	education90	and	language	and	this	list	of	competences	can	be	tailored	

according	to	Israeli	and	Palestinian	desires,	conceivably	accommodating	other	matters,	e.g.	

religion	 or	 personal	 status	 law.	 However,	 it	 is	 harder	 to	 envision	 the	 competence	 over	

migration	pertaining	to	the	sub-state	level	in	a	federal	state.	Yet,	this	does	not	automatically	

entail	that	Barak’s	first	parameter,	the	Jewish	right	of	return,	can	impossibly	be	fulfilled,	but	

merely	 that	 Israelis	 will	 have	 to	 reach	 a	 compromise	 with	 the	 Palestinians	 over	 the	

immigration	laws	of	Israel-Palestine	at	the	federal	level.	

																																																													
84	Maarten	Theo	Jans,	‘Personal	Federalism:	a	Solution	to	Ethno-National	Conflicts?	What	it	
has	Meant	 in	Brussels	 and	What	 It	 Could	Mean	 in	Abkhazia.’	 in	Bruno	Coppieters,	David	
Darchiashvili	and	Natella	Akaba	(eds),	Federal	Practice	-	Exploring	alternatives	for	Georgia	
and	Abkhazia	(VUB	University	Press	1999)	218	
85	McGarry	and	O'Leary,	17;	Abulof,	433	
86	Tutunji	and	Khaldi,	47;	Tony	Judt,	‘Israel:	the	alternative’	[2003]	The	New	York	Review	of	
Books;	Hermann;	Susser,	162;	Bashir	567	
87	See	also	Jerome	M.	Segal,	‘A	Binational	Confederation’	(2001)	26	Boston	Review	
88	Central	Committee	to	the	Elections	for	the	16th	Knesset	vs.	Ahmad	Tibi	and	Azmi	Bishara	
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89	For	example,	the	Flemish	Community	Day,	celebrated	the	11th	of	July,	remembers	a	historic	
battle	in	Flemish	history,	and	is	only	observed	by	the	Flemish	Community	in	Belgium.	
90	For	a	better	understanding	see	Section	2	State	Education	Law	Israel,	1953	
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2.3.2 Binational	consociationalism	in	Israel-Palestine	

37. The	federal	state	Israel-Palestine	would	exercise	the	federal	competences,	which	comprise	
public	 finances,	 the	 judicial	 system,	 social	 security,	 foreign	 affairs,	 the	 army,	 monetary	

policy,	as	well	as	substantial	parts	of	public	health	and	home	affairs	such	as	immigration	

and	 homeland	 security.	 At	 the	 federal	 level	 a	 variety	 of	 instruments	 of	 consociational	

democracy	 ensure	 that	 Israelis	 and	 Palestinians	 jointly	 exercise	 the	 state	 power.	 The	

legislative	organs	at	federal	level	are	composed	proportionally,	Israelis	and	Palestinians	are	
divided	in	two	parliamentary	groups.	At	the	executive	level,	government	by	grand	coalition	
is	assured	by	the	constitutional	provision	that	the	cabinet	is	composed	of	an	equal	number	

of	 Israelis	and	Palestinians	 (or	 Jews	and	Arabs).	The	principle	 that	all	 resolutions	 in	 the	

federal	parliament	are	passed	by	majority	vote	is	countered	by	the	granting	of	veto	powers	
to	 both	 parliamentary	 groups	 in	 the	 form	 of	 qualified	majority	 laws	 and	 the	 alarm	 bell	
procedure.		

38. Combining	a	deeply	divided	society	with	a	purely	majoritarian	model	of	democracy	will	lead	
to	 the	 exclusion	 of	 national	minorities	 which	 face	 political	 domination	 by	 the	majority.	

BASHIR	rightly	points	out	that	failure	to	effectively	accommodate	minorities	and	excluded	

groups	leads	to	frustration	and	instability	in	a	de	facto,	but	not	de	jure	binational	state.91	
However,	when	 the	 Israeli-Palestinian	context	nowadays	 is	analyzed	 through	 the	 lens	of	

LIJPHART’s	 framework	 of	 consociationalism,	 only	 a	 very	 limited	 number	 of	 favorable	

conditions	 for	 the	 success	 of	 an	 Israeli-Palestinian	 consociational	 arrangement	 can	 be	

found.92	

A	major	hindering	condition	in	the	context	of	Israel-Palestine	is	the	presence	of	large	socio-

economic	 differences	 among	 the	 Israelis	 and	 the	 Palestinians,	 in	 particular	 Palestinians	

living	in	the	West	Bank	or	Gaza.	There	are	also	no	mutual	feelings	of	a	common	external	

threat	which	could	promote	 internal	unity	nor	are	 there	overarching	 loyalties	shared	by	

Israelis	 and	 Palestinians	 which	 could	 reduce	 the	 strength	 of	 particularistic	 loyalties.	

Furthermore	 Israel	 and	 Palestine	 don’t	 have	 a	 historic	 tradition	 of	 compromise	 and	

accommodation	which	could	foster	a	future	consociational	arrangement.	On	the	other	hand,	

a	major	facilitative	condition	for	power	sharing	in	Israel-Palestine	is	the	absence	of	a	solid	

majority,	 which	would	 prefer	 a	majoritarian	model	 of	 democracy	 over	 a	 consociational	

form.	 Other	 favorable	 aspects	 with	 regard	 to	 the	 demographic	 composition	 of	 Israel-

Palestine	 is	 that	 the	 both	 groups	 are	 roughly	 the	 same	 size	 and	 the	 total	 population	 is	

relatively	small.	The	Israeli-Palestinian	context	is	also	characterized	by	the	absence	of	many	
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different	minority	groups,	which	leads	to	difficult	and	complex	negotiations	with	different	

stakeholders.	However,	this	view	does	not	take	into	account	the	great	social	and	religious	

cleavages	that	exist	within	both	Jewish-Israeli	and	Palestinian	societies.	Another	downside	

of	 the	overall	positive	demographic	conditions	 for	consociationalism	is	 that	 the	different	

groups	are	dispersed	and	generally	speaking	not	geographically	concentrated	(see	no.	35).	

2.3.3 Binational	capital	Jerusalem	

39. Since	both	Israelis	and	Palestinians	claim	Jerusalem	as	their	capital,	the	status	of	Jerusalem	
remains	 a	major	obstacle	 in	 the	negotiations	 about	 the	 implementation	of	 the	 two	 state	

solution.	 Considering	 the	 analogy	 between	 Brussels	 and	 Jerusalem	 as	 capitals	 fiercely	

contested	 by	 two	 peoples,	 binationalists	 will	 arguably	 find	 the	 compromise	 reached	 in	

Brussels’	institutional	structure	the	most	instructive	aspect	of	the	Belgian	model	for	Israel	

and	Palestine.	The	combination	of	power	sharing	and	self-rule	(power	dividing)	for	French-

speaking	 and	 Flemings	 in	 Brussels	 Capital	 Region	 forms	 an	 interesting	 case	 study	 for	

Jerusalem.		

40. The	Belgian	solution	designs	the	status	of	Jerusalem	as	binational	capital	of	Israel-Palestine	
along	the	model	of	Brussels.	In	Jerusalem	Capital	Region,	Palestinians	and	Israelis	would	be	

given	the	autonomy	to	regulate	the	affairs	which	exclusively	relate	to	their	own	community	

(power	 dividing).	 The	 community	 matters	 of	 common	 interest	 and	 the	 regional	

competences	are	exercised	by	the	binational	institutions	of	the	Jerusalem	Capital	Region,	

which	 functions	 on	 a	 consociational	 basis	 (power	 sharing).	 The	 federal	 constitution	

guarantees	 a	 fixed	 representation	 of	 the	 Palestinian	minority	 of	 Jerusalem	 (Palestinians	

make	up	37%	of	Jerusalem’s	total	population)93	in	the	legislative	and	executive	organs	of	

the	Jerusalem	Capital	Region.	This	means	that	the	regional	policies	in	Jerusalem	need	to	be	

exercised	jointly	by	representatives	of	all	Jerusalemites,	Israelis	and	Palestinians	alike.	The	

regional	competences	include	traditionally	very	sensitive	matters	in	Jerusalem	such	as	land	

planning,	 zoning,	 housing,	 urban	development,	 public	 infrastructure	works	 and	 tourism.	

Whenever	 Israelis	 or	 Palestinians	 believe	 that	 a	 regional	 legislative	 proposal	 might	

jeopardize	 the	 relations	 with	 the	 other	 community,	 they	 can	 resort	 to	 the	 alarm	 bell	

procedure.	

41. Some	authors	have	argued	that	a	binational	arrangement	for	Jerusalem	could	precede	an	
all-encompassing	 final	 solution	 for	 the	 Israeli-Palestinian	 conflict,	 instead	 of	 emanating	

from	such	an	agreement.94	In	a	recent	article,	O’LEARY	has	defended	this	position.	He	argues	
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that	 the	pondering	over	abstract	models	based	on	Belgium,	Switzerland,	South-Africa	or	

Northern	Ireland	hasn’t	led	to	any	experimental	or	working	examples	on	the	ground.95	Yet	

successful	 local	 test	 cases	 of	 power-sharing	 between	 Israelis	 and	 Palestinians	 could	

strengthen	the	case	for	a	one	state	solution,	or	at	least	help	to	achieve	a	more	feasible	and	

better	workable	partition.96	He	therefore	urges	advocates	of	the	one	state	solution	to	treat	

Jerusalem	as	a	laboratory	of	binationalism;	show	how	Jerusalem	could	be	jointly	run	as	a	

common	 city,	 a	 joint	 enterprise	 of	 Israelis	 and	 Palestinians.97	 A	 functioning	 and	maybe	

fruitful	collaboration	in	Jerusalem,	or	at	least	a	political	cohabitation	which	doesn’t	trigger	

more	 violence,	 could	 be	 the	 seed	 of	 a	wider	 binational	 collaboration	 in	 Israel-Palestine.	

Admittedly,	a	major	shift	in	political	culture	needs	to	occur	before	the	binational	experiment	

Jerusalem	can	get	started.	 In	 the	 Jerusalem	 laboratory,	 Jerusalemite	Palestinians	need	to	

exercise	their	right	to	vote	in	municipal	elections98	and	their	representatives	would	seat	in	

the	legislative	and	executive	organs	of	the	municipality.	Since	strict	majoritarian	democracy	

is	 exchanged	 for	 more	 consociational	 mechanisms,	 the	 Palestinian	 municipal	

representatives	are	not	permanently	minoritized,	but	effectively	have	play	a	role	to	play	in	

the	municipal	decision-making	process.	

42. Jerusalem	and	Brussels	are	at	the	same	time	fiercely	contested	capitals,	major	sources	of	
polarization,	and	 the	common	ground	and	shared	heritage	binding	 two	clashing	peoples	

together.	Brussels	is	the	main	reason	why	Belgium	isn’t	likely	to	fall	apart	in	a	Flemish	state	

and	a	Walloon	state.	Both	Flemings	and	French-speaking	know	they	can’t	leave	the	Belgian	

federation	and	retain	control	over	Brussels.	Analogous	 to	Brussels,	 Jerusalem	 is	a	major	

stumbling	 block	 on	 the	 road	 towards	 Israeli-Palestinian	 partition,	 as	 this	 scheme	

presumably	necessitates	the	re-partition	of	Jerusalem.	The	alternative	for	this	undesirable	

partition	 is	 the	 conception	 of	 a	 binational	 city,	 administered	 jointly	 by	 Israelis	 and	

Palestinians,	which	could	not	only	stand	model	for	a	broader	binational	Israeli-Palestinian	

state,	but	also	serve	as	the	necessary	glue	of	keeping	that	state	together.	
	 	

																																																													
95	O’Leary,	360	
96	Ibid,	356-360	
97	Ibid,	360;	See	also	Dumper,	684	
98	 Jerusalemite	 Palestinians	 have	 traditionally	 not	 participated	 in	 Jerusalem’s	 municipal	
elections	 as	 the	 opposite	 could	 be	 seen	 as	 an	 implicit	 legitimation	 of	 Israel’s	 unilateral	
annexation	of	East	Jerusalem.	
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CAN	ASYMMETRICAL	CONSTITUTIONAL	ARRANGEMENTS	PROVIDE	AN	ALTERNATIVE	ANSWER	FOR	

THE	DISPUTED?	
	
	

Abstract	
	
Most	 traditional	 federal	 theory	 remains	 rooted	 in	 a	 notion	 that	 asymmetrical	
constitutional	 arrangements	 in	 a	 state	 structure	 are	 rather	 exceptional.	 However,	
contemporary	federal	theory	proposes	that	recent	systems	are	multi-tiered	multinational	
systems	that	produce	asymmetrical	responses	by	default.	This	suggests	that	asymmetrical	
solutions	are	not	only	often	required,	but	that	some	degree	of	constitutional	asymmetry	
may	 provide	 grounds	 for	 the	 sustainability	 of	 the	 system.	 To	 that	 end,	 the	 more	
comprehensive	 approach	 is	 needed	 to	 investigate	 constitutional	 asymmetries	 as	 a	
mechanism	for	diversity	accommodation	in	the	Middle	East	peace	process.	This	means	
establishing	a	framework	based	on	a	notion	of	asymmetrical	multi-tiered	multinational	
systems	 as	 well	 as	 exploring	 this	 framework	 to	 identify	 an	 alternative	 solution	 in	 an	
Israeli-Palestinian	conflict.		
	
Keywords:		 constitutional	asymmetry,	multi-tiered	multinational	 systems,	 the	Middle	

East	peace	process,	Israeli-Palestinian	conflict	
	
	

1. Introduction	
	
The	 study	of	 the	Middle	East	 peace	process	has	become	an	 important	 aspect	 of	many	
scientific	 disciplines	 so	 far.	 It	 has	 reached	 such	 a	 long	 way	 off	 that	 computers	 were	
entailed	to	explore	human	behavior.	There	has	even	been	the	PeaceMaker	game	invented	
as	an	electronic	peace	education	instrument	that	pledges	participants	from	both	sides	to	
achieve	 an	 acceptable	 proposal	 in	 the	 Israeli-Palestinian	 conflict.2	 Evidently,	 the	
continuance	of	the	dispute	has	heightened	the	need	for	renewed	proposals	with	regards	
to	the	issue.		
	
Long-established	approaches	 for	 assessing	 the	Middle	East	process	have	 included	 two	
plans	as	a	starting	point.	The	“One-State	Solution”3	could	be	considered	as	an	egalitarian	
approach	 for	 the	 fact	 that	 it	 revolves	 around	 balancing	 and	 safeguarding	 Israeli	 and	
Palestinian	group’s	interests	within	one	state	regardless	of	its	internal	organization.	The	
“Two-State	Solution”	involves	two	groups	in	two	separate	states,	projecting	Palestine	as	
an	 independent	 state	 alongside	 the	 Israeli	 border.	 The	 “Three-State	 Solution”,	 which	
proposes	restoring	the	territorial	landscape	to	the	one	before	the	Six-Day	War	in	1967,	
when	 the	Gaza	 Strip	was	 under	 the	 Egyptian	 and	 the	West	 Bank	 under	 the	 Jordanian	

																																																													
1 PhD Researcher, Government and Law Research Group, Faculty of Law, University of Antwerp, 
maja.sahadzic@uantwerpen.be. This paper is part of a research project funded by the Fundamental Research 
Foundation Flanders (Fonds Wetenschappelijk Onderzoek – FWO). 
2 Ronit Kampf, ‘Are two better than one? Playing singly, playing in dyads in a computerized simulation of the 
Israeli–Palestinian conflict’ 32 Computers in Human Behavior 9, 9.   
3 Often connected to the so-called „Bi-national Solution“. 
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authority,	have	not	 received	considerable	attention.	Not	only	 these	 solutions	were	 the	
starting	 point,	 but	 they	 remained	 relentless.	 Given	 this,	 it	 appears	 that	 the	 scientific	
community’s	 inability	 to	 move	 beyond	 the	 first	 two	 approaches	 suggests	 a	 deep	
entrenchment	in	long-existing	proposals.		
	
Given	these	points,	it	is	of	palpable	interest	to	address	alternative	theoretical	routes	in	the	
study	of	the	Middle	East	peace	process.	One	possible	approach	is	to	use	contemporary	
constitutional	law	research	in	federalism	to	address	this	issue	through	the	scope	of	the	
so-called	 multi-tiered	 multinational	 systems	 that	 experience	 asymmetrical	 features.	
There	are	three	reasons	for	this.	Traditional	approaches	usually	fail	to	trail	evolution	in	
the	 internal	 structure	 of	 states.	 Also,	 for	 the	most	 part,	 they	 base	 their	 arguments	 on	
uninationalism.	 Finally,	 they	 propose	 symmetrical	 relationships	 as	 an	 essential	
integrative	part	of	the	states.	Such	a	construction	cannot	be	expected	to	deal	with,	at	least	
not	effectively,	confronting	challenges	with	regard	to	a	change	 in	the	understanding	of	
autonomy	claims	in	general.	This	turned	to	be	especially	true	for	systems	such	as	Bosnia	
and	 Herzegovina,	 Belgium,	 Italy,	 Spain,	 and	 the	 United	 Kingdom.4	 Threatened	 by	
autonomy	claims	from	different	subnational	entities,	these	systems	accommodate	them	
through	the	employment	of	asymmetrical	solutions	that	are	put	into	practice	to	hold	the	
state	together,	thus	bringing	forth	new	types	of	state	systems	called	multi-tiered	multi-
national	 systems.	 This	 way,	 the	 findings	 indicate	 fresh	 opportunities	 to	 embrace	
alternative	points	of	view	with	regards	to	the	Middle	East	peace	process.			
	
The	first	aim	of	this	paper	is	to	respond	to	these	theoretical	challenges	by	establishing	a	
new	theoretical	framework	based	on	a	notion	of	multi-tiered	multinational	systems	that	
experience	 constitutional	 asymmetries.	 The	 second	 aim	 of	 this	 paper	 is	 to	 apply	 this	
framework	in	identifying	when	asymmetrical	solutions	may	be	an	alternative	solution	in	
disputed	territories,	such	as	in	the	Palestinian-Israeli	conflict.		
	
The	paper	starts	with	tackling	two	touchstone	factors	in	addressing	the	Middle	East	peace	
process.	 Then	 it	 shifts	 away	 between	 traditional	 and	 contemporary	 federal	 theory,	
pointing	at	new	systems	named	as	multi-tiered	multinational	systems	with	constitutional	
asymmetries.	 This	 is	 followed	 by	 a	 short	 discussion	 on	 assessing	 constitutional	
asymmetries	in	a	light	of	alternative	to	the	disputed	in	the	Middle	East	conflict.	The	paper	
ends	with	concluding	comments	and	remarks	about	further	research.		
	
	

2. Mint	vs.	stale	approaches	
	
To	date,	two	factors	have	been	identified	as	being	significant	for	the	studies	in	the	Middle	
East	peace	process:	sovereignty	and	identity.5	Importantly,	these	two	factors	are	used	as	
a	touchstone	for	new	directions	in	further	considerations.	Assuming	that	the	coexistence	
of	Israelis	and	Palestinians	is	not	manageable	under	the	present	scope	of	circumstances,	
the	paper	suggests	that	the	approach	incorporating	constitutional	asymmetries	should	be	
employed	to	reach	a	solution.	Correspondingly,	the	paper	suggests	that	this	approach	is	

																																																													
4 For practical reasons, the paper refers to several states in the European continet, excluding multi-tiered 
multinational systems with only one asymmetrical region within the state or with overseas territories because 
of their peculiar status. 
5 Virginia Tilley, ‘After Oslo, a paradigm shift? Redefining ‘peoples’, sovereignty and justice in Israel-
Palestine’ [Routledge] 15 Conflict, Security & Development 425, 425.  
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quite	receptive	and	versatile	when	it	comes	to	the	accommodation	to	a	new	context(s).6	
However,	this	paper	differs	from	previous	studies	in	a	couple	of	key	ways.	Contrasted	with	
previous	studies,	this	paper	points	out	that	sovereignty	does	not	play	a	deciding	role	in	
the	 Israeli-Palestinian	 conflict	 resolution.	 This	 expectation	 is	 fostered	 by	 studies	 in	 a	
dynamic	 approach	 to	 federalism.	 Regarding	 the	 identity,	 the	 paper	 strengthens	 the	
importance	to	discuss	it	in	more	detailed	manner.	Nevertheless,	to	address	the	identity	
issue	the	paper	incorporates	the	term	multinationalism	in	a	further	elaboration.		
	
	

2.1. 	Non-essential	sovereignty		
	
To	begin	with,	the	paper	gives	rise	to	the	assumption	that	under	the	dynamic	notion	of	
federalism,	 sovereignty	 loses	 its	 importance.	 Unlike	 the	 traditional	 approaches,	 in	 the	
center	 of	 the	 dynamic	 notion	 of	 federalism	 is	 the	 identification	 of	 federalism	 with	 a	
process.7	It	 involves	the	idea	of	federalism	that	is	dynamic	rather	than	a	static	design.8	
With	 this	 in	 mind,	 federalism	 is	 a	 process	 in	 which	 a	 number	 of	 different	 political	
communities	 create	 arrangements	 for	 the	 accommodation	of	 differences.	 It	 is	 also	 the	
process	 in	which	the	unitary	political	community	may	transform	into	 the	 federal	one.9	
Provided	that	a	static	model	of	federalism	cannot	outline	new	tiers	between	the	central	
and	 local	 level10	 it	 seems	 that	a	dynamic	model	offers	advantages	other	 than	 the	ones	
already	presented	in	the	solutions.	This	can	be	analyzed	through	two	key	points.		
	
The	first	key	point	under	the	dynamic	notion	of	federalism	is	that	there	is	a	wide	scale	of	
different	 systems11	 that	 rather	 expand	 the	 traditional	 federal	 theory	 classification	 of	
states.	 Recent	 scholarship	 points	 out	 that	 the	 so-called	 “Hamilton	 tradition”,	 which	
classifies	forms	of	the	state	according	to	their	institutional	features	into	unitary,	federal,	
and	confederate	states,	has	clarity	as	an	advantage	but	it	is	not	in	tune	with	a	variety	of	
political	 systems	 in	 the	 contemporary	 constitutional	 sphere.12	 Since	 the	 state’s	
institutional	structure	does	not	always	reveal	the	true	nature	of	the	state,	they	may	be	
established	as	a	unitary	but	act	as	federal	and	vice	versa.13	Also,	the	scope	of	difference	
fluctuates	not	only	between	the	systems	but	also	within	the	same	system	in	a	different	
time	 frame,	 producing	 extreme	 varieties.14	 That	 being	 the	 case,	 some	 authors	 have	
suggested	the	 term	“federal	arrangements”	 to	 imply	 that	 there	 is	a	number	of	ways	 to	

																																																													
6 Raoul Blindenbacher and Arnold Koller (eds), Federalism in a Changing World, Learning from Each Other, 
Scientific Background, Proceedings and Plenary Speeches of the International Conference on Federalism 
(McGill's Queen's University Press 2002) xiii.  
7 C.J. Friedrich, Trends of federalism in theory and practice (Praeger 1968) 7. 
8 Ibid. 
9 Ibid. 
10 I.D. Duchacek, Comparative federalism: the territorial dimension of politics (Holt, Rinehart and Winston 
1970) 279. 
11 Friedrich 7. Also, Patricia Popelier, The need for sub-national constitutions in federal theory and practice : 
the Belgian case (2012) 43. 
12 Patricia Popelier and Koen Lemmens, The Constitution of Belgium. a contextual analysis (Oxford, Hart 
Publishing 2015) 72. Also: Patricia Popelier, ‘Subnational multilevel constitutionalism’ 6 Perspectives on 
federalism 1, E.  
13 William S. Livingston, ‘A Note on the Nature of Federalism’ [Academy of Political Science] 67 Political 
Science Quarterly 81, 84. Also, Palermo in: Francesco Palermo, Carolin Zwilling and Karl Kössler (eds), 
Asymmetries in Constitutional Law: Recent Developments in Federal and Regional Systems (Europäische 
Akademie Bozen = Accademia Europea Bolzano 2009) 14. 
14 Duchacek 5. 
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apply	 federal	 principles.15	 Importantly,	 contemporary	 federal	 arrangements	 are	
identifiable,	although	covert	in	quasi-federal	states,	regionalized	unitary	states	and	even	
in	a	transnational	setting.16	For	these	reasons,	the	following	sections	of	the	paper	address	
these	new	systems	as	a	multi-tiered.	This	allows	us	 to	 conclude	 that	not	only	 it	 is	not	
necessary	to	delineate	federal	systems17,	this	is	not	even	possible	anymore.18	In	present	
circumstances,	 it	 is	 a	 case	 that	 the	 notion	 of	 the	 state	 itself	 is	 transformed.19	 This	 is	
consistent	with	 the	view	 that	 traditional	 federal	 theory	neglected	 the	 fact	 that	 federal	
relations	are	dynamic	and	vibrant	because	of	the	very	nature	of	federalism,	as	well	as	that	
they	take	an	effect	on	a	number	of	levels	in	the	federal	arrangement.20		
	
Another	key	point	under	the	dynamic	notion	of	federalism	is	that	contemporary	federal	
states	 divulge	 lively	 processes	 under	 the	 dynamic	 approach	 to	 federalism,	meaning	 a	
constant	 search	 for	 the	 autonomy	 of	 subnational	 levels,	 and	 a	 constant	 search	 for	
balancing	 tensions.	As	an	 illustration,	 from	the	second	half	of	 the	20th	 century21,	 some	
unitary	 systems	 reshaped	 their	 internal	 setting	 by	 bringing	 into	 existence	 tiers	 of	
government	between	the	central	and	local	level.22	Markedly,	emanating	from	territorially	
based	differences,	political	groups	are	likely	to	put	in	place	their	own	political	authority	
and	even	set	new	states.23	Bosnia	and	Herzegovina,	Belgium,	Italy,	Spain,	and	the	United	
Kingdom	confirm	this.		
	
The	absence	of	necessity	to	delineate	federal	systems	points	out	the	fact	that	the	concept	
of	 sovereignty	 is	 losing	 its	 importance	 in	state	systems.24	This	 is	because,	under	given	
circumstances,	 the	 systems	 combine	 shared	 rule	 and	 self-rule	 elements	 beyond	 the	
concept	of	sovereignty	and	under	the	influence	of	constant	autonomy	claims.	With	this	in	
mind,	the	dynamic	process	implies	the	assumption	that	the	federal	system	functions	in	
two	opposite	directions,	association,	and	devolution.25		

																																																													
15 Daniel J. Elazar, Exploring federalism (Tuscaloosa, Ala, University of Alabama Press 2006) 6. Elazar is not 
alone in his attempt to consolidate exercising forms of federalism. For instance, Delmartino refers to these as to 
“federal-type arrangements”. Frank Delmartino, ‘New Dimensions of Asymmetry in (Quasi-) Federal States 
and in the European Union’ in Francesco Palermo, Carolin Zwilling and Karl Kössler (eds), Asymmetries in 
Constitutional Law, Recent Developments in Federal and Regional Systems (Europäische Akademie 
Bozen/Accademia Europea Bolzano 2009) 37. 
16 Delmartino 38. Also: Francesco Palermo, ‘Asymmetries in Constitutional Law - An Introduction’ in 
Francesco Palermo, Carolin Zwilling and Karl Kössler (eds), Asymmetries in Constitutional Law, Recent 
Developments in Federal and Regional Systems (Europäische Akademie Bozen/Accademia Europea Bolzano 
2009) 17. 
17 Popelier, The need for sub-national constitutions in federal theory and practice : the Belgian case 43. 
18 Popelier, ‘Subnational multilevel constitutionalism’ 6.  
19 Michael Keating, ‘So many nations, so few states: territory and nationalism in the global era’ in Alain-G. 
Gagnon and James Tully (eds), Multinational Democracies (Cambridge University Press 2001) 55. 
20 Benny Geys and Kai A. Konrad, ‘Federalism and optimal allocation across levels of governance’ in Henrik 
Enderlein, Sonja Wälti and Michael Zürn (eds), Handbook on Multi-Level Governance (Edward Elgar 
Publishing 2012) 32. 
21 Ramon Máiz and Ferran Requejo, ‘Introduction’ in Ramon Máiz and Ferran Requejo (eds), Democracy, 
Nationalism and Multiculturalism (Frank Cass 2004) 2. 
22 Liesbet Hooghe and Gary Marks, ‘Types of Multi-level Governance ’ in Henrik Enderlein, Sonja Wälti and 
Michael Zürn (eds), Handbook on Multi-Level Governance (Edward Elgar Publishing 2012) 17. 
23 Alfred Stepan, ‘Towards a New Comparative Politics of Federalism, Multinationalism, and Democracy: 
Beyond Rikerian Federalism’ in Edward L. Gibson (ed), Federalism and Democracy in Latin America (Johns 
Hopkins University Press 2004) 39.  
24 Popelier, The need for sub-national constitutions in federal theory and practice : the Belgian case 43. 
25 Friedrich 176. In fact, Friedrich refers to these two directions as to integration and differentiation. However, 
to avoid a link and therefore confusion with traditional federal theory that uses the term integration closely 
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2.2. 	The	salient	identity		
	
The	 second	 important	 factor	 in	 the	 Israeli-Palestinian	 conflict	 concerns	 the	 identity.	
Central	 to	 the	 identity	and	conflict	 relationship	 is	a	conceptualization	of	how	different	
groups	claim	their	specific	existence	based	on	 linguistic,	 religious,	cultural,	ethnic,	and	
other	 identities.	 Understood	 as	 a	 reflection	 of	 individual	 yardsticks	 they	 appear	 to	
manifest	 a	 singularity	 of	 belonging	 to	 a	 distinct	 group26	 along	 with	 a	 sentiment	 of	
territorial	belonging.27	However,	groups	tend	to	rather	reserve	their	individuality	within	
layers	of	different	belongings,	especially	in	contemporary	state	structures.28	Within	this	
background,	 different	 groups	 demand	 the	 accommodation	 of	 their	 identities,	 which	
causes	intense	relations29.	Consequently,	there	is	one	common	denominator	for	systems	
that	experience	diversity,	which	is	also	important	in	the	following	sections.	The	intensity	
of	demands	has	ended	up	in	establishing	the	asymmetrical	pattern	in	the	internal	state	
structures30	in	many	states.	Bosnia	and	Herzegovina,	Belgium,	Italy,	Spain,	and	the	United	
Kingdom,	among	others,	confirm	this	understanding.	
	
	

3. Constitutional	asymmetry:	shaken	not	stirred		
	
Having	reflected	on	sovereignty	and	identity,	the	following	sections	of	the	paper	move	on	
to	discuss	a	theoretical	framework	with	regards	to	a	multi-tiered	multinational	system	
with	constitutional	asymmetries.	But,	before	proceeding	to	the	discussion,	it	is	important	
to	spell	out	reasons	to	bring	into	a	play	this	new	theoretical	framework.		
	
A	major	problem	with	the	traditional	federal	theory	approach	is	that	researchers	barely	
stepped	outside	the	traditional	contexts.	As	was	pointed	out	in	the	introduction	to	this	
paper,	a	number	of	studies	 in	 federalism	assume	that	 the	 federal	state	 is	comprised	of	
identical	constituent	units	and	that	they	are	equal	in	their	relationship	with	each	other	
and	 with	 the	 central	 level.31	 Coupled	 with	 this,	 symmetry	 is	 used	 as	 a	 synonym	 for	

																																																													
related to unitary systems, I use more appropriate term association. While association is rather in connection 
with heterogeneity, integration rather involves homogenization. Also, while devolution is linked to 
decentralization and delegation, differentiation refers to separation.  
26 Consult: Ernest Gellner, Nations and nationalism (Oxford, Blackwell 1993). Also, see the number of terms 
Tierney uses to refer to groups. In: Stephen Tierney, Constitutional law and national pluralism (Oxford, 
Oxford University Press 2006) 5. 
27 This argument is open for a discussion. While Livingston claims that this is absolutely the rule, Burgess 
claims that interests may be pronounced by territorial and non-territorial actors. Livingston 85. Also: Michael 
Burgess, Comparative federalism. theory and practice (London, Routledge 2006) 143.  
28 For instance, Requejo states that members of these groups recognize themselves on the basis of cultural 
patterns, the sense of historical distinctiveness, and their willingness to maintain their diverse position in the 
political frammework. Ferran Requejo, ‘Federalism and national groups’ [Blackwell Publishers Ltd] 53 
International Social Science Journal 41, 41.  
29 R.L. Watts, Queen's University . Institute of Intergovernmental Relations and Queen's University . School of 
Policy Studies, Comparing Federal Systems (School of Policy Studies, Queen's University 2008) 76. 
30 Ramon Máiz, ‘Nation and deliberation’ in Ramon Máiz and Ferran Requejo (eds), Democracy, Nationalism 
and Multiculturalism (Frank Cass 2004) 7. 
31 John McGarry, ‘Asymmetry in Federations, Federacies and Unitary States’ [Routledge] 6 Ethnopolitics 105, 
105.  
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equality,	while	asymmetry	as	the	synonym	for	inequality.32	Being	so,	traditional	federal	
theory	uses	symmetry	as	a	mechanism	for	an	integration33,	indicating	that	centralization	
is	the	essential	feature	of	a	system.34	Moreover,	traditional	federal	theory	links	symmetry	
to	uninational	entities	and	to	 their	processes	of	nation	building35,	whilst	asymmetry	 is	
regarded	as	the	prospect	of	disunity	or	even	a	separation	of	constituent	units.36	This	way,	
symmetrization	 is	perceived	to	be	a	mechanism	dealing	with	differences	 in	the	federal	
state37	as	it	is	regarded	as	a	safeguard	of	the	federal	system’s	stability.	To	that	end,	while	
symmetry	is	naturally	implied,38	asymmetry	is	considered	an	exception.39		
	
With	this	in	mind,	the	paper	proposes	a	shift	away	from	traditional	towards	contemporary	
federal	theory	that	proposes	the	concept	of	multi-tiered	systems	that	develop	territorially	
based	divisions	tied	to	differences	in	identity,	which	accordingly	produce	diverse	effects	
in	relationships	between	and	among	the	tiers.40	The	concept	of	multi-tiered	multinational	
systems	with	constitutional	asymmetries	could	be	one	of	the	alternative	approaches	in	
the	Middle	East	peace	process.	This	is	because	the	dynamic	approach	to	federalism	allows	
exploring	 (new)	 types	 of	 state	 systems	 in	 a	 less	 restrictive	 way,	 at	 the	 same	 time	
considering	the	implications	of	identity	and	exploring	the	ways	in	which	constitutional	
asymmetries	may	be	employed	in	overcoming	differences.	In	the	sections	that	follow	the	
paper	explores	and	establishes	a	theoretical	 framework	for	the	concept	of	multi-tiered	
multinational	systems	with	constitutional	asymmetries.		
	
	

3.1. Multi-tieredness		
	

This	paper	raises	a	point	that	the	oversimplified	traditional	division	of	the	forms	of	states	
to	unitary,	federal,	and	confederate	cannot	be	considered	suitable	anymore.	One	of	the	
main	obstacles	in	traditional	federal	theory	is	that	it	fails	to	recognize	and	follow	recent	
development	with	 regards	 to	 the	 internal	 structure	of	 states.	 It	 relies	a	 lot	on	reputed	
“model”	 federations41,	 like	 the	 United	 States	 of	 America,	 Australia,	 Switzerland,	 and	

																																																													
32 Brendan O'Leary, ‘Thinking about asymmetry and symmetry in the remaking of Iraq’ in Mark Weller and 
Katherine Nobs (eds), Asymmetric Autonomy and the Settlement of Ethnic Conflicts (University of 
Pennsylvania Press 2011) 184. Charles D. Tarlton, Symmetry and Asymmetry as Elements of Federalism: A 
Theoretical Speculation (Southern Political Science Association 1965) 872. 
33 Tarlton. Palermo 15. 
34 Tarlton 871. 
35 Ferran Requejo, ‘Federalism and the Quality of Democracy in Plurinational Contexts: Present Shortcomings 
and Possible Improvements’ Paper prepared for the ECPR Joint Sessions of Workshops 2001 Workshop: 
Centres and Peripheries in a Changing World 26, 12. 
36 Palermo 2. Tarlton 874. Enric Fossas, ‘National plurality and equality’ in Ferran Requejo (ed), Democracy 
and National Pluralism (Routledge 2001) 73.   
37 Klaus Jürgen Nagel and Ferran Requejo, ‘Conclusions: Asymmetries and Decentralisation Processes - 
Comparative Comments’ in Ferran Requejo and Klaus Jürgen Nagel (eds), Federalism Beyond Federations, 
Asymmetry and Processes of Resymmetrisation in Europe (Ashgate 2011) 249.  
38 Similar: Burgess 212. 
39 Tarlton 871. Palermo 2. Alain-G. Gagnon, ‘The moral foundations of asymmetrical federalism: a normative 
exploration of the case of Quebec and Canada’ in Alain-G. Gagnon and James Tully (eds), Multinational 
Democracies (Cambridge University Press 2001) 323. 
40 Stepan 40. 
41 Usually refered to as „coming together“ federations, based on Riker’s voluntary federal bargain of the 
autonomous entities. See: ibid. 
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Germany,	 at	 the	 same	 time	 disregarding	 the	 contemporary	 diapason	 of	 states42	 like	
Bosnia	and	Herzegovina,	Belgium,	Italy,	Spain,	the	United	Kingdom,	etc.	These	new	federal	
systems	 are	 primarily	 fragmenting	 states43,	 often	 referred	 to	 as	 “holding	 together”	
states44.	For	 instance,	 fragmenting	unitary	states,	 such	as	Bosnia	and	Herzegovina	and	
Belgium,	appear	to	develop	new	federal	forms45	by	attempting	to	accommodate	emerging	
differences	and	hold	together	through	federal	arrangements.46	Also,	while	considered	to	
be	unitary	systems,	it	is	hard	to	disregard	the	devolution	process	in	the	United	Kingdom47	
and	federal	processes	 in	 Italy48,	as	well	as	 in	Spain.	These	states	develop	 intermediary	
tiers	of	government	between	the	central	and	municipal	level	in	order	to	address	intrastate	
differences,	thus	creating	a	multi-tiered	system.	The	multi-tiered	system	is	then	defined	
as	a	system	where	the	central	level	in	the	federal	system	is	mixed	with	subnational	entities	
with	the	lawmaking	power,	combining	the	idea	of	shared	rule	and	self-rule.	These	levels	
are	at	the	same	time	divided	and	associated.	Hence,	the	system	is	called	multi-tiered	with	
a	reason:	to	avoid	specifying	whether	the	system	is	truly	federal	or	not.	Together,	these	
findings	support	the	assertion	that	if	understood	according	to	the	dynamic	approach,	a	
multi-tiered	system	incorporates	shared	rule	and	self-rule	under	the	influence	of	constant	
autonomy	claims,	and	is	on	the	far	side	of	the	concept	of	sovereignty.		
	
	

3.2. 	Multinationalism		
	
Equally	important,	the	second	disadvantage	of	traditional	federal	theory	is	that	it	bases	
its	 arguments	 mainly	 on	 uninational	 federal	 systems.	 The	 so-called	 “methodological	
nationalism”	approach	alludes	the	premise	that	national	states	are	the	main	and	lowest	
comparison	unit.49	Accordingly,	traditional	scholarship	has	paid	little	or	none	attention	to	
the	 important	 role	 of	 diverse	 identities	 when	 giving	 an	 explanation	 with	 regards	 to	
differences	 among	 subnational	 entities.	 One	 possible	 explanation	 is	 that	 in	 so-called	
“model”	 federations	 a	 uniformed	 and	 symmetrical	 status	 for	 subnational	 entities	 is	 a	
norm.50	 An	 alternative	 explanation	 is	 rooted	 in	 latent	 ethnocentrism	 that	 refuses	 to	

																																																													
42 Popelier, ‘Subnational multilevel constitutionalism’ 4. Feran Requejo, ‘Decentralization and Federal and 
Regional Asymmetries in Comparative Politics’ in Feran Requejo and Klaus Jürgen Nagel (eds), Federalism 
Beyond Federations, Asymmetry and Processes of Resymmetrisation in Europe (Ashgate 2011) 7.  
43 H. Obinger, S. Leibfried and F.G. Castles, Federalism and the Welfare State: New World and European 
Experiences (Cambridge University Press 2005) 8.  
44 Stepan 33. 
45 Raoul Blindenbacher and Ronald Watts, ‘Federalism in a Changing World - A Conceptual Framework for 
the Conference’ in Raoul Blindenbacher and Arnold   Koller (eds), Federalism in a Changing World, Learning 
from Each Other, Scientific Background, Proceedings and Plenary Speeches of the International Conference 
on Federalism (McGill's Queen's University Press 2002) 9.  
46 Stepan 33. 
47 See for instance: Martin Laffin and Alys Thomas, ‘The United Kingdom: Federalism in Denial?’ 29 Publius: 
The Journal of Federalism 89. 
48 See for instance: Stelio Mangiameli, Italian Regionalism. Between Unitary Traditions and Federal 
Processes : Investigating Italy's Form of State (Cham, Springer International Publishing 2014). 
49 Liesbeth Hooghe, Gary Marks and Arjan H. Schakel, The Rise of Regional Authority, A comparative study of 
42 democracies (Routledge 2010) 2. 
50 Richard Bird, M. and Robert D. Ebel, ‘Subsidiarity, Solidarity and Asymmetry: Aspects of the Problem’ in 
Richard Bird, M. and Robert D. Ebel (eds), Fiscal Fragmentation in Decentralized Countries, Subsidiarity, 
Solidarity and Asymmetry (Edward Elgar Publishing 2007) 11. 
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recognize	distinct	identities,	and	in	the	states	that	are	federalism-inspired	by	the	United	
States	of	America,	a	federal	system	is	purely	territorial.51	
	
On	the	contrary,	contemporary	observations	indicate	that	distinct	groups	challenge	the	
uninational	notion	of	the	federal	state	with	their	constitutional	agenda	that	put	forwards	
the	 accommodation	 of	 multinationalism52,	 in	 particular	 through	 different	 tiers	 of	
government.	 In	other	words,	 sub-state	nationalisms	have	surfaced	with	an	aim	to	give	
voice	 to	 political	 representation	 based	 on	 distinct	 identity.	 This	 is	 especially	 true	 for	
Northern	 Ireland,	 Scotland,	 and	Wales	 in	 the	 United	 Kingdom,	 Brussels,	 Flanders	 and	
Wallonia	in	Belgium,	South	Tyrol,	Lombardy,	Venetia	and	Piedmont	in	Italy,	the	Basque	
Country,	 Catalonia	 and	 Galicia	 in	 Spain.53	 After	 the	 brake-up	 of	 the	 Socialist	 Federal	
Republic	 Yugoslavia,	 Bosnia	 and	 Herzegovina	 also	 emerged	 as	 one	 of	 these	 states	
transforming	 its	 unitary	 state	 structure	 to	 two	 entities,	 the	 Federation	 of	 Bosnia	 and	
Herzegovina	and	the	Republic	of	Srpska,	and	the	Brčko	District.	Other	European	states,	
now	 regionalized,	 include	 France,	 Sweden,	 Norway,	 Finland,	 Portugal,	 etc.54	 Here,	
multinationalism	can	be	described	as	 territorially	based	differences	built	on	 linguistic,	
religious,	cultural,	ethnic,	and	other	identities	where	significant	groups	with	one	or	more	
identities	distinction	claim	important	political	autonomy	around	these	differences.55	Not	
only	interests	and	demands	coming	from	distinct	groups	in	multi-tiered	systems	appear	
to	rely	on	a	particular	identity	background,	but	the	most	prominent	variation	in	multi-
tiered	systems	is	that	it	pins	its	hopes	on	multinationalism.		
	
	

3.3. 	Constitutional	asymmetry56	
																																																													
51 Will Kymlicka, ‘Is federalism a viable alternative to secession?’ in Percy B. Lehning (ed), Theories of 
Secession (Routledge 2005) 128. 
52 Tierney 9. 
53 S. Piattoni, The Theory of Multi-level Governance:Conceptual, Empirical, and Normative Challenges: 
Conceptual, Empirical, and Normative Challenges (OUP Oxford 2010) 7. 
54 Ibid. 
55 Stepan 39. The author of the paper acknowledges existence of other definitions of multinationalism and 
multinational states. However, they are of a restrictive matter to further research. For instance, definitions may 
be limited to linguistic or cultural communities. Philip Resnick, ‘Accommodating national differences within 
multinational states’ in Ramon Máiz and Ferran Requejo (eds), Democracy, Nationalism and Multiculturalism 
(Frank Cass 2004) 43. Also, some definitions fail to connect differences to significant groups that may use 
them to seek political autonomy. John McGarry and Brendan O'Leary, ‘Territorial pluralism: its forms, flaws, 
and virtues’ in Ferran Requejo and Miguel Caminal Badia (eds), Federalism, Plurinationality and Democratic 
Constitutionalism: Theory and Cases (Routledge 2012) 22.  
56 Asymmetries emerge in two different types. De facto or political asymmetry is defined as practices and 
relationships based on linguistic, religious, cultural, ethnic, social, economic, political, and other differences 
between subnational entities, and between subnational entities and the central level. More specifically, these 
differences correlate with the size of the population, the size of the territory, the economic character, resources 
and wealth, fiscal power and autonomy, electoral system, and party system of the subnational entity. De iure, 
constitutional, or formal asymmetries are differences embedded in constitutional and legal processes, 
producing an unequal positioning of subnational entities under the law. More specifically, they correlate to 
differences in constitutional design and distribution of competences. When de facto asymmetries are 
entrenched in the legal framework, they materialize into de iure asymmetries, formally treating subnational 
entities differently under the law. See, inter alia: Ronald L. Watts, Comparing federal systems (Montreal, 
Que., McGill-Queen's University Press 2 ed. 1999) 63. Burgess 216. Michael Burgess, ‘The Paradox of 
Diversity - Asymmetrical Federalism in Comparative Perspective’ in Francesco Palermo, Carolin Zwilling and 
Karl  Kössler (eds), Asymmetries in Constitutional Law, Recent Developments in Federal and Regional 
Systems (Europäische Akademie Bozen/Accademia Europea Bolzano 2009) 21. Robert Agranoff, 
Accommodating diversity: asymmetry in federal states ( Nomos 1999) 16. Wilfried Swenden, Federalism and 
regionalism in Western Europe. a comparative and thematic analysis (Basingstoke, Palgrave Macmillan 2006) 
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Finally,	the	third	drawback	of	traditional	federal	theory	is	that	it	proposes	symmetry	as	
an	essential	integrative	part	of	federal	states.	As	opposed	to	the	traditional	scholarship,	
challenges	 that	 the	multi-tiered	 system	and	multinational	 societies	 set	 out	 are	usually	
more	intricate	than	those	in	“model”	systems.57	A	first	main	premise	is	that	systems	with	
a	considerable	degree	of	internal	diversity	adopt	asymmetrical	solutions	for	the	purpose	
of	 accommodating	 diverse	 ethnoterritorial	 interests	 and	 in	 order	 to	 protect	 rights	 of	
subnational	 entities.58	 A	 second	 main	 premise	 is	 that	 systems	 with	 a	 high	 degree	 of	
internal	diversity	tend	to	be	the	most	asymmetrical.59	The	asymmetrical	system	is	then	
described	as	a	state,	in	which,	at	least	one	part	has	the	benefit	of	autonomy,	but	another	
part(s)	have	less	or	do	not	have	at	all.60	This	means	that	the	differences	produce	either	a	
divergent	 constitutional	 position	 or	 at	 least	 a	 volition	 for	 a	 divergent	 constitutional	
position	of	specific	subnational	entities.	This	is	supported	by	the	fact	that	asymmetry	in	
multi-tiered	systems	results	from	the	challenges	of	diversity	where	the	pluralistic	nature	
of	 the	 system	 demands	 the	 design	 beyond	 the	 equal	 distribution	 of	 their	 governing	
capacities.61	 Must	 be	 remembered	 that	 there	 is	 a	 wide	 range	 in	 which	 constitutional	
asymmetries	may	 alter	 on	 behalf	 of	 one	 or	 a	 few	 subnational	 entities:	 by	 reducing	 or	
increasing	 autonomy	 of	 some	 subnational	 entities;	 by	 allowing	 certain	 subnational	
entities	to	„opt-in“	or	„opt-out“	with	regards	to	specific	competences;	by	allowing	certain	
subnational	 entities	 to	 take	 the	 exercise	 of	 autonomy	 at	 a	 different	 speed,	 etc.62	 To	
demonstrate,	 in	 Bosnia	 and	 Herzegovina,	 the	 territorial	 and	 institutional	 structure	
embedded	in	subnational	constitutions	made	the	distribution	of	competences	differently	
prescribed	and	exercised.	The	local	competences	are	different	between	the	entities,	but	
even	among	the	cantons	when	it	comes	to	communal	services,	material	costs	of	schools,	
etc.63	In	Belgium,	the	German-speaking	community	does	not	have	the	same	powers	as	the	
Dutch-speaking	 and	 the	 French-speaking	 communities	 as	 it	 cannot	 exercise	 language	
competences,	with	the	exception	of	the	use	of	language	in	education.	But,	it	exercises	some	
regional	competences	owing	to	the	fact	that	the	Walloon	Region	has	transferred	certain	
competences	 to	 the	German-speaking	 community.64	The	Spanish	 constitution	provides	
for	two	main	routes	to	regional	autonomy,	a	fast-track	route	for	historic	regions,	and	a	
																																																													
48. Popelier and Lemmens 80. Mark Weller, ‘Introduction’ in Mark Weller and Katherine Nobbs (eds), 
Asymmetric Autonomy and the Settlement of Ethnic Conflicts (University of Pennsylvania Press 2011) 1. John 
McGarry, ‘Asymmetric Autonomy in the United Kingdom’ in Mark Weller and Katherine Nobs (eds), 
Asymmetric Autonomy and the Settlement of Ethnic Conflicts (University of Pennsylvania Press 2011) 148. 
Nancy G.  Bermeo, ‘Conclusion: The Merits of Federalism’ in U.M. Amoretti and N.G. Bermeo (eds), 
Federalism and Territorial Cleavages (Johns Hopkins University Press 2004) 263. Lidija R. Basta Fleiner and 
Jean-François Gaudreault-DesBiens, ‘Federalism and autonomy’ in Mark Tushnet, Thomas  Fleiner and Cheryl 
Saunders (eds), Routledge Handbook of Constitutional Law (Routledge 2013) 173. Stepan 40.  
57 Requejo 8.  
58 Luis Moreno, ‘Asymmetry in Spain: Federalism in Making?’ in Robert Agranoff (ed), Accommodating 
Diversity: Asymmetry in Federal States (Nomos Verlagsgesellschaft 1999) 149 
59 Agranoff 14 Robert Agranoff, ‘Power Shifts, Diversity and Asymmetry’ in Robert Agranoff (ed), 
Accommodating Diversity: Asymmetry in Federal States (Nomos Verlagsgesellschaft 1999). 
60 McGarry, ‘Asymmetry in Federations, Federacies and Unitary States’ 105. 
61 Agranoff, ‘Power Shifts, Diversity and Asymmetry’. 
62 Watts, Relations and Studies 128.  
63 Halko  Basarić, Pregled finansija lokalne samouprave u BiH (2015) 12 
64 Hugues Dumont and others, ‘Kingdom of Belgium’ in Akhtar Majeed, Ronald L. Watts and Douglas M.  
Brown (eds), Distribution of Powers and Responsibilities in Federal Countries (McGill-Queen's University 
Press 2005) 48. Also: Jan  Wouters, Sven Van Kerckhoven and Maarten Vidal, ‘The dynamics of federalism: 
Belgium and Switzerland compared’ (2014) 8 
<https://ghum.kuleuven.be/ggs/publications/working_papers/new_series/wp131-140/wp138-wouters-
vankerckhoven-vidal.pdf> accessed 29/08/2016.  
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slow-track	 route	 for	 other	 regions65,	 thus	 creating	 an	 optional	 autonomy	 system66	 for	
regions.	Also,	different	fiscal	agreements	have	been	established	for	the	Basque	Country	
and	the	Chartered	Community	of	Navarre.67	While	the	central	level	government	in	Spain	
manages	 the	most	 important	 taxes	 for	 regions,	 the	Basque	Country	and	 the	Chartered	
Community	 of	 Navarre	 collect	 all	 taxes	 except	 for	 tobacco,	 petroleum,	 and	 customs	
duties.68	 In	 Italy,	 regions	with	special	 status	negotiated	 their	competences	and	 finance	
bilaterally	with	the	central	level	and	therefore	they	have	consumed	different	dynamics	of	
competence	or	resource	distribution.69	In	the	United	Kingdom,	the	allocation	of	degrees	
of	autonomy	varies	 in	competences	among	Scotland,	Northern	 Ireland,	and	Wales.	For	
instance,	even	though	tax	regulations	are	under	central	control,	Scotland	can	alternate	the	
basic	income	tax.	Northern	Ireland	can,	for	instance,	legislate	employment	and	Wales	has	
executive	powers	to	address	the	use	of	the	Welsh	language.70	
	
	

3.4. 	What	makes	a	multi-tiered	multinational	asymmetrical	system?	
	
Based	on	the	previous	framework,	there	are	three	main	denominators	of	a	multi-tiered	
multinational	 asymmetrical	 system:	 the	 multi-tiered	 feature	 of	 the	 system,	
multinationalism,	 and	 constitutional	 asymmetry.	 A	 first	 denominator	 features	 the	
existence	of	at	 least	two	tiers	of	government,	the	presence	of	subnational	entities	with	
law-making	 power,	 and	 evidence	 that	 the	 central	 government	 is	 being	 mixed	 with	
subnational	 entities.	 A	 second	 makes	 reference	 to	 territorial	 differences	 based	 on	
language,	religion,	culture,	and	ethnicity.71	Finally,	constitutional	asymmetry	is	embodied	
in	any	variation	in	a	status	among	subnational	entities	identified	in	constitutional/legal	
texts.		
	
	

4. An	alternative	for	disputed?		
	
The	last	decades	have	seen	a	growing	trend	towards	a	common	opinion	amid	Israelis	and	
Palestinians	that	a	two-state	solution	has	reached	a	point	of	no	consensus.72	In	addition,	
an	inclination	to	support	a	one-state	solution	in	the	Israeli-Palestinian	dispute	remains	
unprecedented	only	in	Palestinian	diaspora.73	This	is	further	complicated	by	the	fact	that	
some	 plead	 for	 excluding	 the	 Gaza	 Strip	 from	 the	 one-state	 deal.74	 The	 challenge	 of	
reaching	a	bargain	carry	various	well-known	limitations.	 In	the	first	place,	 Israelis	and	
Palestinians	are	not	evenly	balanced	in	the	state	of	affairs	mainly	because	Israelis	have	a	

																																																													
65 Swenden 63.  
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70 Swenden 66. 
71 Based on Stepan's definition of multinationalism.  
72 Nathan Thrall, ‘The Two-Stage Solution: Toward a Long-Term Israeli-Palestinian Truce’ 21 Mediterranean 
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73 Herbert C. Kelman, ‘A one-country/two-state solution to the Israeli-Palestinian conflict’ Middle East Policy 
27, 28. 
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state,	a	strong	military,	and	they	urge	Jewish	people	from	abroad	to	settle	in	Israel,	while	
Palestinians	do	not	have	a	state,	do	not	have	a	military,	and	live	in	two	territories	under	
the	authority	of	Israel	and	are	disconnected	from	their	diaspora.75	Together	with	this,	the	
Palestinian	 National	 Authority	 in	 the	 West	 Bank	 is	 characterized	 as	 a	 fragile	 and	
incapacitated76	 and	 is	 losing	 its	 support	 from	 the	 Palestinians77.	 In	 addition,	 Hamas	
virtually	controls	the	Gaza	Strip	and	positions	itself	as	an	equivalent	to	the	Palestinian	
National	Authority78	 thus	making	the	Palestinian	government	split	up	 in	 two.	Not	only	
that	all	of	this,	ultimately,	implies	an	initial	objective	to	identify	other	possible	choices	and	
alternative	options	for	the	issue79,	but	it	also	conveys	that	future	prospects	have	to	accord	
to	the	changing	reality.80	
	
However,	 there	 is	one	significant	aspect	that	could	play	a	significant	role	 in	reaching	a	
common	ground	for	parties	in	the	Israeli-Palestinian	dispute	and	that	is	the	foundations	
of	the	State	of	Palestine.81	This	could	be	a	starting	point	in	negotiating	Palestine’s	specific	
positon	within	Israel,	either	as	one	subnational	entity	or	as	two,	taking	into	consideration	
who	de	facto	holds	a	control	over	the	West	Bank	and	the	Gaza	Strip.	On	one	side,	central	
to	 the	 concept	 of	 a	multi-tiered	multinational	 system	with	 asymmetrical	 features	 is	 a	
tailor-made	diversity	accommodation.82	And,	on	the	other	one,	it	might	be	the	failure	to	
accommodate	 claims	 of	 subnational	 entities	 that	 stimulate	 centrifugal	 forces.83	 Either	
way,	both,	Israeli	and	Palestinian	sides,	would	have	the	interest	to	engage	in	a	dialogue.	
For	 Israelis,	 having	 constitutional	 asymmetry	 at	 a	 disposal	 means	 a	 flexibility	 in	 the	
institutional	design	process,	including	sequential	accommodation	processes.84	And	it	is,	
at	 the	 same	 time,	 reassuring	 that	 constitutional	 asymmetries	 have	 not	 triggered	
paramount	 political	 issues	 elsewhere.85	 For	 Palestinians,	 the	 choice	 for	 constitutional	
asymmetries	implies	a	rejection	of	coercive	homogenization,	and	therefore	it	upholds	the	
power	to	choose.86	This	also	prevents	the	system	from	falling	into	decay.87	For	both,	the	
fact	that	multi-tiered	multinational	systems	are	dynamic	does	not	necessarily	mean	that	
they	are	unstable,	but	it	is	suggested	to	seek	for	a	dynamic	stability	of	the	system88	for	the	
fact	that	stability	in	asymmetrical	multi-tiered	multinational	systems	rests	on	the	mutual	

																																																													
75 Yonatan Mendel, ‘Overcoming Phobias and Asymmetries in Israel and Palestine’ 21 Mediterranean Politics 
442. 
76 Sama Habib, ‘To late for two states: the benefits of pivoting to a one-state solution for Israel and Palestine’ 
69 Journal of International Affairs 193, 195. 
77 Ibid. 
78 Ibid. 
79 Ibid. 
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relationship	 between	 a	 complex	 set	 of	 actors	 and	 processes.89	 By	 the	 same	 token,	
complexity	 can	 act	 as	 a	 shock	 absorbent	 as	 complex	 arrangements	 cause	 tension	 to	
disperse	along	the	network	of	possible	directions.90	As	long	as	there	is	a	margin	for	the	
so-called	 “slippery	 slope”,	 it	 seems	 that	 constitutional	 asymmetries	 pose	 a	 moderate	
threat	to	the	stability	of	the	system.91	Finally,	these	could	be	transitional	or	permanent	
solutions	but	fitting	to	reach	a	turning	point	in	an	agreement	on	a	future	relationship.	
	
To	 address	 diversity,	 constitutional	 asymmetries	 need	 to	 embark	 on	 institutionalized	
conflict,	competition,	and	cooperation.92	The	problem	is	then	how	to	institutionalize	it	at	
all.	 The	observation	of	 already	 existing	 asymmetrical	multi-tiered	multinational	 states	
indicates	 that	 there	 are	 three	 main	 groups	 of	 constitutional	 asymmetries	 applied.	
Accordingly,	they	institutionalized	asymmetrical	solutions	into	three	groups.	A	first	group	
refers	to	the	legally	embedded	differential	status	of	one	or	more	subnational	entities	in	
multi-tiered	 systems.	 It	 shows	whether	 there	 is	 the	 formal	 recognition	 of	 the	 distinct	
status	of	the	specific	subnational	entity,	as	well	as	whether	it	is	provided	with	institutional	
autonomy,	the	guarantees	of	representation	in	central	level	institutions,	involvement	in	
constitutional	reform	procedures	and	decision-making	in	central	level	institutions,	veto	
powers,	specific	locks	for	the	protection	of	autonomy	at	the	central	level,	and	procedural	
autonomy.	A	second	group	makes	reference	to	the	distribution	of	power	and	competences	
among	subnational	entities	 in	 the	multi-tiered	system.	 It	points	out	whether	a	specific	
sub-national	 entity	 enjoys	 a	 different	 set	 of	 competences,	 differences	 in	 techniques	 of	
allocation	of	powers,	the	existence	of	“opt-in”	or	“opt-out”	mechanism,	an	opportunity	to	
take	 the	 exercise	 of	 autonomy	 at	 a	 different	 speed,	 and	 power	 to	 formulate	 certain	
measures	enforced	in	the	subnational	entity.	Finally,	a	third	group	makes	reference	to	the	
extent	and	level	of	fiscal	autonomy	of	a	specific	subnational	entity.	It	questions	whether	a	
specific	sub-national	entity	has	the	power	to	raise	taxes,	a	discretion	to	set	bases	and	rates	
for	major	taxing	powers,	a	power	to	raise	revenues,	a	responsibility	for	spending	capacity,	
its	reliance	on	transfers,	and	whether	there	is	a	budgetary	control	over	its	borrowing.		
	
It	has	to	be	born	in	mind	that,	 in	whole,	these	institutionalized	asymmetrical	solutions	
represent	 a	 comprehensive	 set	 of	 constitutional	 asymmetries	 in	 states	 with	 a	 widely	
applied	constitutional	asymmetry	practice	with	regards	 to	subnational	entities.	Should	
they	aim	for	constitutional	asymmetry,	neither	side,	 Israeli	nor	Palestinian,	should	not	
aim	for	its	entirety.	Constitutional	asymmetries	do	not	come	in	a	package	but	are	rather	
negotiated	over	the	time.	Palestinians	would	first	have	to	decide	on	whether	they	would	
approach	negotiation	as	one	subnational	entity	or	as	the	West	Bank	and	the	Gaza	Strip	
separately.	Importantly,	this	shall	not	be	regarded	as	a	detrimental	subject.	On	contrary,	
if	no	consensus	can	be	reached,	both	could	opt	to	negotiate	with	Israelis	at	their	own	pace	
and	speed,	of	course	with	a	prospect	to	reach	the	same	goal.	Then,	sides	could	agree	to	
define	particular	asymmetries	to	negotiate	about	and	specify	instruments	and	mechanism	
to	do	so.		
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5. Conclusion	
	
Previous	sections	raise	the	significant	point	that	alterations	in	favor	of	asymmetry	often	
occur	 in	 the	 constitutional	 entrenchment	 of	 the	 so-called	 multi-tiered	 multinational	
systems,	where	they	range	from	the	basic	to	the	utmost	demands.	However,	there	where	
they	emerge,	it	is	fairly	certain	that	the	enforcement	of	the	asymmetrical	state	design	is	
generated	as	a	response	to	multinationalism.93	This	is	especially	observable	in	European	
states	discussed	above.	Together,	these	findings	support	the	assertion	that	where	a	claim	
for	 the	 institutional	 accommodation	 of	 multinationalism	 is	 strong	 enough,	 one	 of	 the	
options	is	a	redesign	of	the	state	towards	the	asymmetrical	model.94	At	the	same	time,	
confirms	 the	 idea	 that	 since	 any	 system	 possesses	 the	 potential	 for	 a	 claim	 based	 on	
differences,	it	can	hardly	be	considered	that	asymmetries	emerge	only	in	federal	systems,	
as	they	may	disguise	in	any	type	of	the	system.95	
	
The	evaluation	of	a	relationship	between	the	multi-tiered	system,	multinationalism,	and	
constitutional	asymmetries	has	been	set	in	order	to	point	towards	an	alternative	concept	
for	the	Middle	East	peace	process	approach.	In	addition,	the	previous	sections	explored	
pathways	 in	 which	 subnational	 entities	 in	 multi-tiered	 systems	 build	 their	 autonomy	
claims	 based	 on	 their	 distinctive	 identity,	 provoking,	 at	 the	 same	 time,	 asymmetrical	
constitutional	 patterns	 identifying	 when	 the	 alternative	 concept	 can	 be	 useful.	
Nevertheless,	the	concept	is	open	to	criticism	as	it	merely	presented	a	broad	concept	for	
further	thinking	and	requires	additional	feedback.		
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A	THIRD	WAY:	ONE	HOMELAND,	TWO	STATES	

Dr	Yossef	Rapoport	,	Queen	Mary	University	London	

	

The	title	of	our	conference	is	“One	State”,	Two	State”,	and	“Third	Way”	Solutions	to	the	
Israeli-Palestinian	Conflict:	Paving	the	Way	to	a	Functional	Palestinian	State’.	In	the	
course	of	my	talk	I	do	promise	to	suggest	a	third	way.	But	in	order	to	come	up	with	
solutions	-	and	much	has	been	said	already	about	the	problem	of	coming	up	with	
‘Solutions’	-	we	need	to	know	what	the	problems	are.		I	first	want	to	question	whether	
the	cause	of	conflict	in	Israel	–	Palestine	is	indeed	the	absence	of	a	functional	Palestinian	
state.	Indeed,	I	believe	that	the	deep	roots	of	the	conflict	are	–	and	always	have	been	–	
the	legitimacy	of	Israel	as	a	Jewish	state.		

Does	the	current	State	of	Israel	have	a	right	to	exist	as	a	Jewish	state?	I’m	not	sure,	and	it	
is	definitely	not	anti-Semitic	to	doubt.			It	is	not	its	Jewishness	that	puts	Zionism	under	
this	spotlight;	for	me,	there	is	really	nothing	inherently	wrong	with	Jews	having	a	state	
they	can	call	their	own.		Rather,	it	is	two	generations	of	occupation	and	the	denial	of	the	
rights	of	refugees	that	put	a	question	mark	over	Israel’s	legitimacy.	

The	doubts	over	Israel’s	legitimacy	do	not	originate	with	the	jarring	discrimination	it	
practices	against	its	minority	of	Arab	citizens.		Palestinian	citizens	of	Israel	are	denied	
access	to	many	spheres	of	political	and	economic	life,	and	face	systematic	
discrimination	in	the	allocation	of	resources.	Yet	the	level	of	violence	is	minimal.		There	
are	no	road	blocks	in	mixed	cities	like	Haifa	or	Jaffa	or	Beer	Sheba;	you	cross	the	Galilee	
without	thinking	of	your	personal	security,	going	from	Arab	village	to	Jewish	settlement	
and	vice	versa.	The	reason	for	that	is,	undoubtedly,	according	to	all	heads	of	the	Shabak,	
that	the	Palestinian	citizens	of	Israel	are	citizens,	equal	before	the	law.		

	What	hovers	over	Israel’s	legitimacy	is	the	disenfranchisement	of	the	majority	of	the	
Palestinians	who	live	under	Israeli	sovereignty	–	the	4.5	million	Palestinians	who	live	in	
Jerusalem,	the	West	Bank	and	Gaza.			The	permanency	of	the	occupation	goes	into	the	
heart	of	Israel’s	legitimacy,	because	there	as	many	Palestinians	who	live	between	the	
sea	and	the	river	as	there	are	Jews	-		6	million	Palestinians	and	6	million	Jews	-		but	
Jewish	sovereignty	is	maintained	by	denying	citizenship	from	most	Palestinians.			To	ask	
for	equal	rights	for	all	who	live	on	the	land	cannot	be	branded	anti-Semitic,	even	if	it	
would	end	the	Jewish	state.				

Israel	is	not	the	only	state	to	have	emerged	after	immigrant	colonists	took	over	land	
from	indigenous	population.		But	in	Australia	or	Canada	the	indigenous	inhabitants	-	
while	still	likely	to	be	the	subject	of	discrimination	-	are	citizens.	This	is	something	that	
Israel	does	not	grant	the	Palestinians	of	the	West	Bank	and	Gaza,	clearly	because	it	
wants	to	maintain	Jewish	supremacy	and	a	Jewish	state.	
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There	is	another	crucial	difference	between	Israel	and	Australia.		The	vast	majority	
remaining	aboriginal	population	still	lives	in	their	ancestral	lands,	in	what	has	become	
Australia.		But	there	are	today	five	to	six	million	Palestinian	refugees	who	have	a	right	to	
return	to	their	lands.	No	doubt,	fulfilment	of	this	right	for	all	of	them	will	bring	an	end	to	
the	Jewish	state	as	we	know	it.	And	yet,	for	them	and	for	their	supporters,	this	is	a	
simple	right,	not	an	anti-Semitic	project.		Does	anyone	seriously	expect	a	Palestinian	
whose	family	was	driven	out	of	its	home	in	1948,	and	who	continues	to	live	stateless	
and	disenfranchised,	to	accept	the	right	of	Israel	to	exist?			

With	all	its	military	might	and	economic	power,	Israel	is	gradually	losing	its	legitimacy	
as	a	Jewish	state.		The	permanent	occupation,	now	being	explicitly	transformed	into	
annexation,	means	that	Israel	is	not	a	Jewish	state,	as	about	50%	of	the	population	it	
controls	are	non-Jews.		Without	a	change	of	direction,	this	reality	will	triumph.		Modern	
states	are	based	on	equality	before	the	law,	and	Israel	is	no	exception.		It	may	take	
another	generation,	even	two,	but	for	all	the	Palestinian	suffering,	it	is	actually	Israel	
that	is	now	staring	into	the	abyss.	

Partly,	this	is	a	result	of	Israeli	policies	since	1967,	informed	by	hubris,	short-termism	
and	ruthlessness.		It	could	have	acted	differently,	and	David	Ben-Gurion,	the	founder	of	
the	Jewish	state,	immediately	grasped	the	consequences	of	permanent	occupation	and	
called	for	unconditional	withdrawal.	With	Egypt,	after	Israel	had	to	pay	a	heavy	price	in	
the	1973	War,	it	chose	to	come	to	the	negotiating	table	on	equal	terms	and	according	to	
International	law.		It’s	cynical,	but	true:	were	the	Palestinians	able	to	inflict	the	kind	of	
horrific	carnage	that	took	place	in	the	Sinai	Peninsula	in	October	1973,	Israel	would	
have	perhaps	come	to	treat	them	as	equals.		

Instead,	Israel	tried	again	and	again	to	force	Palestinians	to	accept	a	future	that	embeds	
the	current	balance	of	power,	the	unequal	relationship	of	dominating	and	dominated.	
This	policy	has	failed	repeatedly.	The	UN’s	extraordinary	resolution	2334	of	December	
23rd	2016	is	quite	explicit	in	rejecting	the	tactic	of	acquiring	territory	by	settlement.	
Netanyahu's	dream	of	sharing	the	West	Bank	with	a	puppet	Palestinian	state	suffered	
what	may	be	a	terminal	blow.	In	the	face	of	a	recent	unanimous	resolution	of	the	
Security	Council	such	as	this	one,	it	will	be	very	difficult	for	any	Palestinian	leader	to	
sign	a	deal	conforming	to	Netanyahu’s	vision,	or	for	any	Arab	state	to	endorse	it.	

But	there	are	also	a	deeper	reasons	for	the	failure	of	Israeli-Palestinian	negotiations,	
and	in	particular	the	Oslo	process,	based	as	it	was	on	the	model	of	absolute	separation	
between	a	Jewish	and	a	Palestinian	state.	The	failure	of	Oslo	is	fundamentally	a	failure	
to	recognize	the	physical	impossibility	of	separation,	and	the	ideological	impossibility	of	
dividing	up	the	land,	and	above	all	Jerusalem,	in	the	national	narrative	of	both	peoples.			
As	a	practical	result,	the	Oslo	process	failed	to	provide	convincing	solutions	for	nearly	
all	the	critical	questions	of	this	conflict:	whether	it	is	the	refugees,	Gaza,	the	settlers	or	
Jerusalem.			
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It	is	quite	obvious	that	separation	is	not	a	practical	model	for	the	future.	The	
populations	between	the	river	and	the	sea	are	mixed.	Inside	sovereign	Israel	live	1.5	
million	Palestinians,	20%	of	the	citizenship.	From	the	850,000	residents	in	greater	
Jerusalem,	500,000	live	in	the	Palestinian	areas	annexed	after	1967,	of	whom	300,000	
are	Palestinians	and	200,000	are	Israelis.	Some	400,000	Israeli	settlers	live	in	the	rest	of	
the	West	Bank,	among	a	population	of	2.8m	Palestinians.	If	you	include	Gaza,	there	are	
approximately	6m	Jews	and	6m	Palestinians	living	in	this	land	-	and	nobody	is	going	
anywhere.		

The	separation	model	also	requires	the	refugees	to	forfeit	their	right	of	return.		In	fact,	I	
would	say	that	the	denial	of	the	right	of	return	is	the	crux	of	the	separation	model.		But	
this	is	an	almost	impossible	demand.		It	overlooks	not	only	the	humanitarian	distress	of	
millions	of	refugees	and	their	descendants,	but	it	also	ignores	the	centrality	of	the	Right	
of	Return	in	the	Palestinian	national	ethos.		Jaffa	and	Haifa	are	as	much	part	of	the	
Palestinian	collective	memory	as	Ramallah	or	Jenin,	and	even	more	so.		All	Palestinians	
know	that,	and	see	the	return	of	the	refugees	as	a	natural	right.	Most	Israelis	understand	
that	too,	and	perceive	it	as	the	ultimate	threat	to	the	Zionist	project.	What	is	clear	is	that	
a	future	which	will	ignore	this	question	could	not	bring	an	end	to	the	conflict.	

The	Israeli	‘separation’	from	Gaza	is	another	proven	example	for	the	failure	of	the	
separation	paradigm.	Instead	of	being	a	step	toward	solving	the	conflict,	it	made	the	
lives	of	Palestinians	imprisoned	in	the	Gaza	Strip	hell,	and	made	life	for	the	Israelis	in	its	
surroundings	much	worse.	Violence	intensified,	poverty	spread	further,	extremism	got	
the	upper	hand.	Separation	has	not	and	will	not	solve	Gaza’s	problems	or	the	problem	it	
creates.			

The	separation	model	also	requires	evacuation	of	all	settlers	form	the	territory	of	the	
Palestinian	state.		This	is	practically	impossible.		Even	if	the	supposed	‘settlement	
blocks’	will	be	annexed	to	Israel	(and	I	see	no	reason	for	the	Palestinians	to	accept	such	
flagrant	violation	of	international	law),	150,000	Israelis	will	have	to	be	forcibly	moved	
from	their	homes	after	decades	of	continuous	habitation.	But	it	is	also	impossible	
because	Nablus	/	Shkhem	and	Hebron	are	inscribed	in	the	Jewish	collective	memory	
much	more	than	Tel	Aviv.	It	was	this	religious	and	historical	attachment	to	places	in	the	
West	Bank	that	made	Zionism	a	potent	ideology.	Giving	up	on	this	attachment	
undermines	the	very	essence	of	Jewish	collective	presence	on	the	land.	

Separating	Jews	and	Palestinians	in	even	more	difficult	in	Jerusalem.		The	Clinton	
formula	–	Arab	neighbourhoods	to	Palestine,	Jewish	neighbourhoods	to	Israel	–	may	
seem	simple,	but	in	reality	will	create	a	city	of	tunnels	and	bridges	and	enclaves.	Not	a	
living	city,	but	a	city	of	borders.		It	is	only	in	the	Old	City,	where	Jews	and	Muslims	walk	
in	the	same	narrow	alleys	leading	to	the	Haram	al-Sharif	and	the	Western	Wall,	that	the	
Clinton	Formula	envisions	no	separation,	but	a	shared	space	under	international	
administration.	Yet,	if	that	most	sensitive	complex	can	be	shared,	why	is	it	impossible	to	
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share	the	land	as	a	whole?		Through	a	change	of	perspective,	Jerusalem	can	become	
from	a	problem	to	a	model	of	a	possible	solution.		

Geography,	history	and	demography	mean	that	Palestinians	and	Jews	need	to	share	this	
land,	which	is,	for	the	vast	majority	of	both	peoples,	a	single,	indivisible	homeland.		One	
logical	conclusion	would	be	to	work	towards	making	the	current	one-state	reality	on	the	
ground	one	that	is	more	just	and	more	democratic.	I	personally	do	believe	that	Jews	and	
Arabs	can	live	together	as	citizens	of	one	democratic	state	with	constitutional	
mechanisms	for	protection	of	minorities	and	recognition	of	national	identities.	Anyone	
who	visited	Haifa	in	the	last	decade	can	attest	to	that.	This	vision	of	one	state	–	federal	
or	bi-national	-	is	possible.			

But	under	current	circumstances,	the	call	for	a	one-state	is	not	a	concrete	political	
project.		This	is	primarily	because	it	is	not	the	goal	of	the	Palestinian	national	
movement.	Not	only	Fatah,	but	now	even	Hamas,	have	made	it	clear	that	their	goal	is	
first	of	all	a	Palestinian	state	on	the	1967	borders.		Moreover,	the	UN	has	regularly	
reaffirmed	the	right	of	Israelis	and	Palestinians	to	self-determination	–	as	it	has	done	in	
December	2016.		Thus,	the	political	players	who	have	an	interest	in	changing	the	status	
quo	–	the	Palestinian	leaderships	and	the	international	community	–	do	not	currently	
favour	a	one	state	future.		

Given	all	these	constraints,	it	is	clear	to	me	that	the	only	future	that	ticks	all	the	boxes	–	
unity	of	the	land,	full	recognition	of	national	identities	and	the	parameters	of	
international	law		–	is	an	Israeli-Palestinian	confederation,	which	will	resemble	to	a	
great	extent	(but	not	copy)	the	model	of	the	European	Union:	two	independent	states	
with	designated	borders,	which	will	transfer	some	of	their	powers	to	shared	institutions	
in	various	fields,	from	human	rights	to	security,	social	rights,	and	the	environment.	

Two	States	One	Homeland	is	based	on	two	principles:	the	right	of	Israelis	and	
Palestinians	to	self-determination	in	their	independent	states;	and	freedom	of	
movement	and	access	for	everyone,	Israelis	and	Palestinians,	all	over	this	shared	
homeland.	We	think	that	this	is	the	key	to	achieving	relative	justice	on	the	one	hand,	and	
long-term	stability	on	the	other.	

There	will	be	freedom	of	movement	and	gradual	freedom	of	residence	across	these	
borders.	Palestinians	will	be	able	to	live	in	Israel	as	Palestinian	citizens	with	Israeli	
residency	living	under	Israeli	sovereignty,	but	enjoying	the	protection	of	confederal	
institutions.	This	will	apply	also	for	Palestinian	refugees.	They	will	have	freedom	of	
access,	and	gradual	freedom	of	residence,	in	the	places	they	are	currently	exiled	from.		

Israelis	will	be	given	the	same	rights	in	Palestine.	They	could	have	free	access	to	the	
places	which	are	special	to	their	history.	This	will	apply	also	to	settlers,	but	they	will	
have	to	accept	to	live	under	Palestinian	sovereignty	and	abide	by	Palestinian	laws.	The	
very	idea	of	settlements	will	cease	to	exist,	as	the	Palestinian	government	will	be	the	
only	legal	power	in	the	West	Bank	and	Gaza.	
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Palestine	and	Israel	will	share	sovereignty	over	Jerusalem,	which	will	be	governed	
under	a	special	regime	and	will	remain	an	open	city,	run	equally	by	its	own	people,	
Israelis	and	Palestinian	alike.	Brussels	here	is	an	obvious	model	of	a	functioning	bi-
national	capital	city	managed	by	a	special	regime	of	shared	sovereignty.	

There	will	have	to	be	two	states	based	on	the	1967	borders.	This	is,	and	will	be	for	some	
time,	the	only	game	in	town	as	far	as	the	international	community	is	concerned.		But	
both	states	would	have	mixed	demographic	structures,	a	shared,	undivided	capital	city,	
and	they	would	recognise	their	tight	economic	and	environmental	interdependence.		In	
effect,	open	borders	are	a	practical	necessity	for	any	implementation	of	the	two	state	
solution.		

Unlike	the	one	state	solution,	this	confederate	model	is	in	complete	accord	with	all	the	
parameters	set	by	the	international	community.		It	is	an	application	of	the	Arab	League	
initiative	that	calls	for	a	Palestinian	state	on	the	1967	borders,	recognition	of	Israel	and	
a	just	resolution	for	the	refugees.		It	also	relies	on	a	long	series	of	UN	Security	Council	
resolutions,	not	only	the	recent	2334	and	the	paradigmatic	242,	but	the	confederacy	
model	was	the	underlying	principle	of	the	1947	Partition	plan:	a	Jewish	state,	an	Arab	
state,	and	an	economic	union	between	them.			

Our	vision	is	grounded	in	demography	already	in	place,	and	in	the	reality	of	a	single	
Homeland	-	that	is,	an	organised,	coherent	and	cherished	geographic	entity.	We	don’t	
want	to	create	new	injustices	by	moving	people	from	their	homes,	or	by	stripping	
people	of	their	citizenship.		This	confederate	vision	is	far	more	realistic,	less	ideological	
and	ethnocentric	than	that	of	those	few	remain	nostalgic	about	Oslo	and	who	yearn	for	a	
Solomon’s	judgement	that	will	cut	the	land	in	two.			

The	confederate	model	is	about	equality	–	individual	and	national.		At	the	beginning	of	
today,	the	confederation	model	was	presented	by	my	colleagues	from	BICOM.	I	
appreciate	the	way	the	confederate	model	is	now	entering	mainstream	discussion,	and	I	
expect	it	to	gain	significantly	more	traction	over	the	next	few	years.		But	I	object	to	any	
notion	that	Israel	would	have	an	institutional	superiority	within	the	confederation,	
whether	on	matters	of	security	or	any	other.		The	mind-set	of	domination	–	essentially	
colonial	domination	–	cannot	be	a	blue	print	for	the	future.	

The	One	Homeland	Two	States	proposal	is	both	ethical	and	practical,	emerging	out	of	
the	conditions	of	life	experienced	by	both	peoples	and	addressed	to	their	aspirations.	
For	us,	one	party’s	gain	is	not	the	other	party’s	loss.	We	are	not	interested	only	in	an	
agreement,	we	are	interested	in	reconciliation,	the	only	guarantee	for	stable	peace.	I	
hope,	and	I	also	believe,	that	this	is	where	we	are	heading	to.			

	

	

	


